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the  CLERK:  81  c  6434,  Atari,  Inc.,  vs.  North  American 
Phxllipg  Consumer  Electronics,  plaintiffs'  motion  for  a 
restraining,  preliminary  injunction. 

MR.  VITTUM:  Good  afternoon,  your  Honor.  I  am  Dan  Vittum 
representing  the  plaintiff.  Atari.  With  me  is  Eric  Cohen, 
representing  co-plaintiff,  Midway  Manufacturing.  Also  with 

me  is  Mr.  ‘Robert  Krupka  of  our  office,  also  representing 
Atari  . 

MR.  ANDERSON:  Good  afternoon,  your  Honor,  Theodore  W. 
Anderson  for  the  defendant  and  with  me  is  Mr.  James  T. 

Williams,  also  for  the  defendant.  North  American  Phillips 
Consumer  Electronics  Corporation  and  for  Parker  Television, 
also. 

MR.  VITTUM:  Your  Honor,  as  a  result  of  the  conversation 
all  counsel  had  with  the  Court  this  morning/  we  had  made  an 
attempt  to  obtain  some  stipulations  of  fact.  I  do.  have  for 
the  Court  at  this  time  a  stipulation  of  seven  --  excuse  me, 
eight  items  of  fact  which  occupy  some  two  and  a  half  pages 
which  I  would  hand  up  to  the  Court  now. 

THE  COURT:  All  right. 

MR.  ANDERSON:  I  would  state,  your  Honor,  there  was  one 

typographical  error. where  "copyrights"  was  placed  in  the 
stipulation  and  that  has  been  corrected  by  deleting  the 
since  there  is  only  one  copyright  registxation  involved. 

Mr.  Grice,  do  we  have  the  court  file  here. 


THE  COURT: 


MR.  VITTUM:  Perhaps  if  the  Court  would  like  to  take 

ju^t  a  moment  to  read  the  items  that  have  been  stipulated, 

that  would  provide  some  background  we  could  proceed  with 
respect  to. 

THE  COURT:  All  right.  You  may  proceed. 

MR.  ANDERSON:  Your  Honor,  may  I  inquire  about  the 
procedure?  I  would  like  very  much  to  make  -- 

THE  COURT:  This  is  a  motion  for  a  preliminary  in j unction . 
That  is  what  it  is.  I  am  going  to  hear  evidence. 

MR.  ANDERSON:  I  would  like  very  much,  if  possible,  to 
make  a  short  opening  statement  before  plaintiff  proceeds  with 
its  evidence. 

THE  ..COURT :  Well  sure.  Usually  I  would  think  the  plaintiff 
has  the  right  to  make  an  opening  statement. 

MR.  ANDERSON:  I  assume  he  might  want  to  too,  your  Honor. 

In  order  that  you  can  hear  the  evidence  with  the  background, 
with  our  respective  positions  in  mind,  I  think  it  would  be 
more  helpful  if  I  could  make  a  brief  opening  statement  also. 

THE  COURT:  Do  you  have  any  objection  “  well,  yes,  yes. 

MR.  VITTUM:  There  is  no  objection  to  that,  of  course. 

THE  COURT:  All  right.  Let  me  first  hear  from  counsel 
for  the  plaintiffs  and  then  1  will  hear  from  counsel  for  the 
defendants.  You  tell  me  what  you  think  the  evidence  is  going 
to  show,  what  is  the  underlying  theory  of  the  parties  and 
I  will  hear  evidence  and  I  will  make  the  findings 


conclusions  of  law,  and  rule  on  the  motion,  I  hope  I  can  do 
it  today. 


MR.  VITTUM:  We  are  going  to  do  everything  we  can. 
Judge,  to  permit  that. 

THE  COURT:  All  right.  You  may  begin. 

MR.  VITTUM:  Your  Honor,  I  do  not  propose  to  make  an 
extensive  .opening  statement.  Our  motion  papers  were  with  the 
Court,  last  week.  I  hope  they  were  complete  as  to  the  legal 
theories  upon  which  the  plaintiffs  are  proceeding.  All  I 
propose  to  do  with  respect  to  the  opening  statement,  your 
Honor,  is  to  provide  some  initial  focus  of  those  factual 
matters  on  which  we  intend  to  produce  evidence  this  afternoon. 
We  will  demonstrate  the  two  video  games  to  the  Court,  the 
copyrighted  Pac-Man  game  and  the  defendant's  K.C.  Munchkin 
game  . 

We  will  demonstrate  to  the  Court  the  similarities 
in  the  audio-visual  conduct  of  the  two  games. 

Courts  have  made  clear  that  the  test  of  infringement 
in  a  copyright  infringement  case  is  one  of  substantial  similar¬ 
ity,  whether  the  ordinary  observer  finds  similarities  in  the 
two  works,  whether  to  the  ordinary  observer  it  appears  that 
th.  accused  game  ha,  been  derived  from  the  copyrighted  work. 
Subatanti.X  similarity  doe.  not  require  that  ..oh  and  ever, 
feature  of  th.  copyrighted  work  b.  found  in  the  aooua.d  work. 

As  the  Second  Circuit  has  said,  and  I  guote. 
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"It’s  enough  that  substantial  parts  were 
lifted.  No  plagiarist  can  excuse  the  wrong  by  showiny 
how  much  of  the  work  he  did  not  pirate." 

We  will  also  show  that  the  defendant's  conduct  in 
preempting  the  whole  video  market  for  the  popular  Pac-Man 
game  has  already  harmed  the  plaintiff,  Atari.  Although 
Atari's  game  will  not  be  shipped  until  early  next  year.  Atari 
is  right  this  minute  booking  orders  by  the  hundreds  of 
thousands  for  the  Pac-Man  game.  If  the  defendant  is  not 
preliminarily  enjoined,  the  K.C.  Munchkin  game  will  have  a 
serious  impact  on  Atari's  introduction  of  the  authorized, 
licensed  Pac-Man  game.. 

The  importance  of  preliminary  injunctive  relief 
involving  video  games  was  very  recently  noted  in  Stern 
Electronics  Corporation  against  Kaufman  out  of  the  Eastern 
District  of  New  York,  your  Honor.  It  is  a  slip  opinion  which 
we  attach  tp  our  moving  papers.  I  would  like  to  very  briefly 
read  one  passage  from  the  Stern  decision  in  which  Judge 


Nickerson  said  and  I  quote: 

"Knock-ups  pose  a  substantial  threat  to  the 

health  of  the  electronic,  video  game  industry.  Develop¬ 
ment  ofanew  game  requires  substantial  investment.  It 
takes  between  eight  months  to  a  year.  however,  little 
expense,  time  or  initiative  is  required  to  reproduce 
a  game’s  programmed  memory. 
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Preliminary  injunctive  relief  is  the  only 
effective  means  of  protecting  a  copyright  in  a  video 
game  since  the  life  span  of  a  successful  game  is  nearly 
six  months.  If  knocS-ups  dilute  a  copyright’s  profita- 
during  that  period,  a  final  adjudication  in  favor 
of  the  copyright  owner  will  do  him  little  good." 

.And  finally,  your  Honor,  we  will  show  that  due  to 
the  immense  popularity  of  the  Pac-Man  home-video  game  and 
the  degree  of  similarity  between  the  games,  confusion  and 
deception  are  occurring  at  the  retail  level. 

Indeed,  the  evidence  will  show  that  the  defendants 
themselves  anticipated  .that  confusion  and  expected  that  there 
would  be  -relationship  evident  to'the  retail  trade  and  consumers 
as  a  result  of  the  similarities  in  the  games. 

And  so  we  would  submit,  your  Honor,  that  applying 
the  well  known  standards  governing  application  for  preliminary 
relief,  that,  is,  likelihood  of  success,  irreparable  harm  and 
the  balance  of  hardship,  that  we  have  shown  that  the  plaintiffs 
are  entitled  to  preliminary  relief. 

The  defendants'  conduct  in  designing  its  game,  in 
adopting  a  similar  format,  in  going  to  the  copyright  owner, 
Midway,  and  requesting  a  license  but  being  told  that  the 
plaintiff  Atari  had  already  obtained  the  license,  that  all 
I  of  this  evidence  will  demonstrate  that  it  was  a  calculated, 

I  conscious  decision  on  the  part  of  the  defendant  that 


not  be  permitted  to  succeed. 

Your  Honor,  I  wovjld  liE*  t^fcand  up  at  this  time 
to  the  Court  copies  of  the  documentary  exhibits  we  intend 
to  refer  to  during  the  plaintiffs'  presentation.  We  have 
discussed  with  counsel  for  the  defendants  their  objections 
to  these  documents.  In  most  cases  there  are  no  objections 
L''-.iposes  Oi  this  hearing.  I  have  agreed  with  counsel 
that  those  objections  that  do  exist  can  be  interposed  at 
the  appropriate  times  when  we  formally  offer  each  of  these 
documents  as  we ,  go  through  our  presentation. 

Your  Honor,  the  plaintiffs  are  ready  to  proceed. 
As  I  indicated  to  your  .clerk  yesterday,  we  hope  to  put  our 
evidentiary  matters  on  in  a  very' short  period  of  time.  We 
don't  intend  to  put  on  everything  that  is  in  the  affidavits 
already  of  record.  We  simply  intend  to  highlight  those 
significant  parts  of  the  evidence  that  will  demonstrate 
similarity,  ,the  harm  to  Atari  and  the  need  for  injunctive 
relief . 

THE  COURT:  All  right. 

MR.  ANDERSON:  Thank  you,  your  Honor.  First,  counsel 

referred  to  a  test  of  copyright  infringement  in  terms  of 
what  is  derived.  I. submit  that  the  test  is  not  what  is 
derived.  The  test  is  in  the  statute.  The  test  is  one  of 
copying.  The  term  "derivation"  or  "derived"  has  a  different 
meaning,  as  I  think  will  come  out  in  the  course  of  tht.sc 


proceedings . 

More  importantly,  counsel  relies  on  a  New  York 
case  where  there  was  a  knock-up  and  the  Court  criticized 
knock-ups.  A  knock-up  is^not  just  a  copy  of  a  part,  not 
just  the  use  of  an  idea.  It  is  a  tearing  apart  and  copying 
circuits,  parts,  complete  displays  in  every  respect.  I  am 
sure  even  counsel  will  agree  that  this  is  not  a  case  of  a 
knock-up.  This  is  a  case  of  a  different  game  in  which,  we 
submit,  the  plaintiffs  are  asserting  a  right,  a  claim  in 
the  idea,  not  even  the  expression  of  the  idea,  which  is 
protected  under  the  copyright  laws. 

Next  counsel  has  suggested  that  there  has  been 
confusion  and  deception  and  I  believe  that  counsel  will  fail 
in  his  efforts  to  prove  any  such  confusion  and  deception. 

With  respect  to  the  cases,  counsel  chooses  to  rely 
on  the  Stern  case  out  of  New  York,  while  ignoring  the  really 

two  important  cases  here. 

THE  COURT:  Which  Court  in  New  York? 

MR,  VITTUM:  The  Eastern  District,  Your  Honor,  Judge 

Nickerson. 

THE  COURT:  The  trial  court? 

MR.  ANDERSON:  The  trial  court  in  New  York,  your  Honor. 

There  are  two  cases  that  belie  plaintiffs1  position 
here  and  they  are  k,y  to  this  whole  story,  I  believe  and  in 

decided  by  Judge  Decker  here  in  the 


those  cases  ,  one 
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case  and  the  other,  the  Universal  case,  show  that  in  this  case 
plaintiffs  have  no  standing  whatsoever.  In  the  first  case, 
it  was  Midway  Manufacturing  Company,  the  plaintiff  here  vs. 
Universal  Company,  the  Central  District  of  California,  Judge 
Waters,  decided  July  24,  1980.  The  second  is  Midway  Manufac¬ 
turing  vs.  Artie  International  Incorporated. 

THE  COURT:  What  did  that  involve,  the  same  copyright? 

MR.  ANDERSON:  Different  games,  different  copyrights 
1  think  in  Doth  cases  the  game  was  called  Galaxian,  if  I 
am  not  mistaken.  Midway  vs.  Artie  was  decided  by  Judge 
Decker  where  he  refused  summary  judgment  for  copyright  infringe¬ 
ment  and  refused  an  injunction.  That  was  decided  June  2,  1931. 

Now,  for  the  test  of  infringement,  which  is  all 
important  at  this  hearing  today,  because  we  submit  plaintiffs 
cannot  make  out  a  prima  facie  case  of  infringement,  cannot 
even  make  out  a  likelihood  or  a  probability  of  success  when 
this  case  gqes  to  trial.  Judge  Decker,  in  Artie,  dealing 
with  Midway's  Galaxian  game  had  the  following  to  say  in 

refusing  Midway's  motion; 

"Put  another  way,  plaintiff  has  apparently 
attempted  to  copyright  the  audio  and  visual  expression 
of  its  game.  Thus,  for  example,  it  may  have  copyrighted 
the  shape  of  the  aliens,  what  they  looked  like  and 

they  moved.  Certain  other  aspects  of  the  game,  of  course, 

plaintiff  cannot 


cannot  be  copyrighted.  For  instance. 
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copyright  the  idea  of  sending  aliens  in  outer  space  and 
having  them  swoop  down  on  a  flagship." 

In  that  case,  Midway  lost  in  a  motion  similar  to 
a  motion  for  summary  judgment  but  based  on  a  theory  such  as 
they  are  presenting  here  today. 

In  the  Universal  case,  Midway's  copyright  on  Galaxian 
was  also  involved.  They  were  again  seeking  preliminary  relief 

and  in  that  case,  the  case  did  not  involve  the  slavish  copying, 

t  o 

the  knock-up,  that  I  referred  and  counsel  has  relied  on,  but 
the  accused  made  some  changes  and  Judge  Waters  there  said: 

"Cosmic  Alien,  the  accused  game,  and  Galaxian 
have  the  same  general  elements.  Each  game  features  a 
display  of  aliens  which  move  in  formation  and  drop 
missiles  aimed  at  a  ship  controlled  by  the  player.  Each 
game  also  features  aliens  which  break  out  of  the  forma¬ 
tion  and  invert  and  swoop  down  to  attack  the  player's 
ship.  Both  games  feature  a  star-patterned  background. 

While  the  formations  taken  by  the  figures  in  each  game 
are  similar,  the  shapes  and  the  colors  displayed  in  each 

game  are  somwhat  different. 

The  defendant  and  counter-claimant  have  pro- 
duced  evidence  which  tends  to  show  that  Cosmic  Alien 
was  the  product  of  independent  creation. 

Concluding,  Judge  Waters  said: 

I  -Counter-claimant  has  raised  serious  questions 


on  the  merits  of  Plaintiff.  copyright  claim,  „hlch 
are  a  fair  ground  for  litigation.  Many  of  the  elements 
ot  oalaxian ,  for  which  plaintiff  seeks  copyright  protec¬ 
tion  are  general  principles  of  the  gam.  and  are,  therefore 
unprotectable. 

Plaintiff's  copyrights  are  not  infringed  simply 


because  Cosmic  Alien  is  in  outer  space  and  has  aliens 
Which  swoop  to  attack  the  player's  ships." 


These  are  cases  involving  Midway.  Midway  chose 
to  attach  to  some  of  their  motion  papers  other  cases  but  not 
the  two  cases  that  really  go  to  the  heart  of  the  issue  here. 

The  statute,  of  course,  is  equally  clear.  I  don't 
want  to  take  the  Court  through  the  statute  but  the  section, 

-a*  * 


of  course  is  17  XJSC  102  (b)  which  says  specifically  that  a 
copyright  does  not  extend  to  an  idea,  a  procedure,  a  practice, 
a  system,  a  method  of  operation,  a  concept,  a  principle  or  a 
discovery . 

f 

Now  most  of  those  terms  apply  to  whatever  is  involved 
in  this  case  here  today,  your  Honor. 

THE  COURT:  Well  what  do  you  mean  by  the  stipulation  that 
,1  just  read  rather  quickly,  the  stipulated  facts  that  the 
audio  —  the  validity  of  the  copyright  in  suit  is  not 
contested  for  the  purpose  of  this  hearing?  What  you  just  said 
suggested  to  me  that  that  seems  to  be  one  of  the  basic  questions 

Your  Honor,  I  think  you  have  put  your 


MR.  ANDERSON: 


The  copyright,  if  it  covers 


finger  right  on  the  point. 

anything,  covers  the  audio-visual  presentation,  not  the  idea, 
not  who  is  shooting  at  who,  not  whether  it  is  in  outer  space, 
not  whether  one  figure  is 'eating  another,  those  are  the  ideas, 
tnose  are  the  concepts  of  the  game.  Those  have  to  be  availabl 
the  public.  That  is  like  trying  to  protect  the  theme  of 
Abie's  Irish  Rose  which  was  one  of  the  litigated  cases  where 
a  second  writer  used  the  two  Jewish,  Irish  fathers  as  text 
and  they  said  you  can't  protect  that  concept. 

The  same  is  true  with  Superman.  There  was  a  case 
just  recently  cited  by  Judge  Motley  in  which  someone  tried  to 
enjoin  The  Greatest  American  Hero  movie  that  came  out  within 
the  last  year,  I  believe,  and  Judge  Motley  said  that  you  can't 
protect  the  concept  of  a  superhuman  being  jumping  over 
building s ,  bending  steel  bars  in  his  hands  and  having  x-ray 
vision.  This  is  all  I  am  trying  to  say*  The  copyright  is  on 
the  specific  expression,  which  you  see  with  your  eyes,  what 
you  hear  with  your  ears.  The  issue  is  whether  we  have  copied 
that  or  not,  not  whether  we  have  used  a  concept  that  has  got 
to  be  available  to  everyone  or  we  would  narrow  the  available 
shield  of  use  and  application  of  concepts  generally. 

THE  COURT:  All  right. 

MR.  ANDERSON:  Now  with  respect  to  infringement,  your 

Honor,  and  you  can  tell  from  that  introduction  where  we  are 
going  on  the  facts,  we  will  show  that  the  game  called 
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K.C.  Munchkin  is  totally  different  in  play,  in  audio  sound, 
in  visual  presentation,  even  in  the  details  of  just  how  it  is 
played.  That  most  that  can  be  said  is  the  idea,  the  concept 
of  a  maze  game,  a  maze  chase  game,  or  maybe  eating  some  dots, 
although  different  dots,  that  concept  you  may  find  in  both 
but  that  concept  can't  be  protected. 

►The  man  that  was  primarily  responsible  for  developing 
our  game  will  be  our  first  witness  and  he  can  tell  you  that 
far  better  than  I  can. 

The  point  is,  we  submit,  for  this  purpose  today, 
plaintiffs  can't  even  approach  the  standard  for  a  preliminary 


injunction  and  that  is  important  because  we  are  on  the  market 
with  K.C^  Munchkin.  It  is  a  cartridge  and  this  will  be 
clearly  shown,  it  is  a  cartridge  that  plugs  into  a  product 
called  a  console  sold  by  our  client.  North  American  Phillips. 
The  cartridge  will  only  plug  into  the  console.  The  console  is 


lot  accused .  We  have  many  other  games,  for  the  other  cart¬ 
ridges  that  plug  into  the  same  console.  None  of  those 
cartridges,  including  the  K.C.  Munchkin  cartridge,  will  plug 
Into  the  Atari  console.  So  when  we  sell  a  cartridge,  it  is 
not  taking  away  a  sale  of  a  cartridge  from  Atari  at  all.  And 
the  suggestion  of  course  -  the  plaintiffs  know  this  -  and 
are  trying  to  build  their  flank  to  prevent  this  obvious 
result  that  they  can't  be  damaged  or  signif icantl> 
by  our  continuing  to  sell  and  they  will  say,  "Well,  once  the 


bloom  is  off>  that’s  it."  Well  we  have  witnesses  that  will 
address  that  subject,  too. 

Midway,  who  sells  the  Pac-Man  arcade  game  sitting 
over  there,  doesn't  sell  cartridges,  doesn't  sell  consoles, 

is  not  in  competition  with  our  client  at  all.  Therefore,  it 
can't  be  damaged. 

►Certainly  money  damages,  after  a  trial,  will  be 
more  than  adequate  to  compensate  all  parties.  Conversely, 
our  witnesses  will  show  that  to  enjoin  our  client  at  this 
time,  to  enjoin  NAP  at  this  time  would  be  very,  very  serious 
to  disastrous  in  their  business  at  this  time,  having  announced 
the  game  being  ready  for  the  market. 

^  I  appreciate  the  opportunity  to  address  you  in 
advance  so  that  you  understand  where  we  are  going. 

Thank  you,  your  Honor. 

THE  COURT:  Mr.  Grice,  will  you  come  here  a  moment? 

Will  you  hand  this  file  to  counsel  for  the  plaintiff  and  would 
you  look  at  this  and  tell  me  whether  this  court  file  has  all 
the  papers  you  filed? 

MR.  VITTUM:  Yes,  Judge. 

THE  COURT:  Because  I  have  serious  doubts  it  does  and 

I  want  you  to  -- 

I  mr  #  VITTUM:  Your  doubt  is  absolutely  correct.  We  ha  e 

a  memorandum  of  law  and  we  have  five  affidavits  in  addition, 

I  your  Honor.  May  we  supply  additional  copies? 


THE  COURT:  Yes. 


The  court  files  are  being  reorganized 
and  i  guess  it  would  be  literally  impossible  to  find  them 
right  now.  Mr.  Grice,  will  you  take  these  papers  in  the 
other  case?  Give  me  a  duplicate  copy  of  all  the  filings. 
Have  the  defendants  filed  anything  other  than  the  proposed 
findings  of  fact? 


MR.  ANDERSON:  Just  that  plus  the  letter,  your  Honor, 
that  accompanied  the  proposed  findings  of  fact. 

MR.  VITTUM:  Your  Honor,  here  is  a  complete  file  that 
will  also  include  what  you  already  have. 

THE  COURT:  All  right. 

MR.  VITTUM:  But  it  is  a  duplicate  of  what  we  filed  last 

•w 

week. 

MR*  ANDERSON:  Your  Honor,  with  respect  to  that,  I  submit 
that  having  an  evidentiary  hearing,  in  order  that  the  Court 
can  be  advised  in  the  facts  and  the  evidence,  should  preclude 
the  use  of  affidavits  and  I  would  like  to  object  to  any 
reliance  upon  the  affidavit  testimony. 

THE  COURT:  No,  I  am  not  going  to  rely  on  it.  We  are 
going  to  have  a  hearing.  We  are  going  to  make  a  record  of 
the  evidence  I  hear  on  this  motion.  I  wanted  to  see  the 
complaint  that  was  on  file  because  any  motion  like  this,  the 
complaint  can  be  helpful.  You  can  stipulate  that  certain 
parts  of  the  complaint  are  accepted  as  true,  especially  in 
view  of  the  fact,  that  as  I  understand,  there  has  been  no 
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filing  made  by  the  defendants.  is  that  right? 

MR.  ANDERSON:  That  is  correct,  your  Honor.  I  made  the 
point  only  because  Mr.  Vittum  indicated  that  he  might  or 
would  rely  on  affidavits. 

THE  COURT:  If  anyone  wants  to  rely  on  any  part  of  the 
record,  it  should  be  marked  as  an  exhibit,  offered  in  evidence 
and  I  will  hear  the  objections  to  it  if  there  are  any  objections 
But  I  just  wanted  to  see  what  was  filed  because,  as  I  recall, 
there  were  a  number  of  documents  and  I  don't  find  them  in  the 
court  file. 

MR.  VITTUM:  Yes,  Judge.  We  filed  the  memorandum  of 
law  that  had  two  cases,,  the  Stern  case  from  the  Eastern  Disrict 
of  New  York  and  also  the  Drlksdhneider  case  from  the  District 
of  Nebraska  which  upheld  and  enforced  this  very  same  Pac-Man 
copyright  that  is  here  in  suit.  That  is  attached  to  the 
memorandum  of  law. 

THE  COURT:  All  right.  There  is  a  motion  for  a  temporary 
restraining  order  and  a  preliminary  injunction. 

MR.  VITTUM:  That  is  the  motion  we  are  here  on  today, 

Judge . 

THE  COURT:  Now  do  I  understand  correctly  that  motion 
:  not  been  responded  to?  Is  that  right? 

I  MR.  ANDERSON:  That  is  correct,  except  insofar  as  we 


are  responding  here  today. 

THE  COURT:  I  know.  Well,  let  me  ca 
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to  the  fact  this  motion  contains  a  paragraph  saying  that  in 

support  of  this  motion  the  plaintiffs  incorporate  their 

verified  complaint  and  supporting  affidavit  of  Charles  S. 
Paul  and  so  forth.  * 

Now  it  seems  to  me  that  if  you  don't  want  that 
done,  there  should  be  something  on  record  objecting  to  this 
and  responding  to  this  motion. 

MR.  ANDERSON:  your  Honor,  it  is  our  understanding  you 
instructed  us  not  to  respond  to  the  motion  other  than  to 
prepare  for  this  hearing. 

THE  COURT:  Oh/  I  didn’t  say  that#  I  don't  ever  say  a 
thing  like  that.  I  don't  tell  lawyers  how  to  handle  their 
case.  I  don't  do  that.  You  get  *the  transcript  of  what  I 
said.  I  didn't  say  something  like  that,  I  am  sure  of  that. 

MR.  WILLIAMS:  No,  you  didn't,  yOur  Honor.  We  suggested 
a  briefing  schedule  and  you  suggested  a  briefing  schedule 
would  not  be  necessary. 

THE  COURT:  That  is  a  different  matter.  We  are  not  at 
the  point  where  I  wanted  any  briefs,  but  the  question  whether 
or  not  the  motion  should  be  answered  or  responded  to,  that 
is  a  different  matter.  Maybe  I  wasn't  understood.  I  didn't 
mean  to  tell  you  you  couldn't  answer  the  motion,  object  to 
it  in  writing  and  oppose  certain  parts  of  it.  X  didn  t  say 
that.  I  did  say  I  didn’t  want  any  memoranda  vhi<rh  usually  ce  • 

t  the  point  of  law.  I  wanted  to 
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find  out  what  this  was  about,  which  I  don't  know  right  now. 

I  didn't  suggest  that. 

What  shall  we  do  about  the  motion  of  the  plaintiffs 
with  the  paragraph  that  says  that  they  attach  or  they  incor¬ 
porate  by  reference  the  verified  complaint  and  supportihg 
affidavits? 

MR.  ANDERSON:  Your  Honor,  I  submit  that  this  hearing 
is  to  provide  the  evidence,  the  live  testimony  and  the 
exhibits  that  will  enable  your  Honor  to  make  the  decision 
on  the  motion, 

THE  COURT:  All  right. 

MR.  ANDERSON:  Of  course  our  time  to  reply  to  the  motion 
would  not-'come  up  until  -- 

THE  COURT:  The  record  should  show  there  is  opposition 
to  the  grant  of  the  preliminary  injunction  and  I  will  simply 
strike,  without  hearing  anything  else,  the  last  paragraph  of 
this  motion  and  this  proceeding  will  not  be  supported  by 
affidavit  but  I  will  hear  evidence. 

MR.  ANDERSON:  Pine.  Thank  you,  your  Honor. 

MR.  VITTUM:  Let  me  say  our  three  witnesses  are  free, 

I  understand,  your  Honor,  we  we  are  ready  to  proceed. 

THE  COURT:  You.  may  proceed  now  to  call  your  first 


witness  . 

MR.  VITTUM:  May  I  just  make  one 

law,  since  the  two  cases 


further  comment  on  the 
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I  think  involve  a  serious  misstatement  of  what  they  involve-- 
neither  of  those  cases  involved  motions  on  behalf  of  Midway, 
the  copyright  owner.  Judge. 

THE  COURT:  All  right.  Why  don’t  you  wait  until  we 

finish  hearing  evidence  and  then  we  will  turn  our  attention 
to  the  cases. 

MR.  V>ITTUM:  Very  good. 

THE  COURT:  But  first  let  us  hear  the  evidence. 

MR.  VITTUM:  The  plaintiff  will  call  Michael  Moone  as 
their  first  witness. 

THE  COURT:  Mr.  Moone,  come  forward. 

MICHAEL  JEFFREY  MOONE , 

called  as*a  witness  by  the  plaintiff,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

THE  COURT:  Be  seated,  please,  state  your  full 
name  and  spell  your  last  name.  Keep  your  voice  up  and 
speak  directly  into  that  microphone.  Keep  your  voice  up. 

THE  WITNESS:  My  full  name  is  Michael  Jeffrey  Moone. 
The  last  name  is  spelled  M-o-o-n-e. 

DIRECT  EXAMINATION 

BY  MR.  VITTUM: 

q  By  whom  are  you  employed,  Mr.  Moone? 

A  Atari,  Incorporated. 

|  Q  in  what  capacity  are  you  employed  by  Atari? 

|  a  President  of  the  Consumer  Electronics  Division. 


Moone  -  direct 


20 


Q  What,  generally,  is  the  business  of  Atari's 
Consumer  Electronics  Division? 

Our  general  business  is  the  manufacture  and  marketing 
of  home  video  games.  In  l'ayman's  terms,  these  are  games  that 
hook  up  to  your  television  set  in  the  home, 

Q  How  does  Atari  develop  the  home  video  games  that 
it  manufactures  and  sells? 

A  we  develop  these  games  primarily  in  three  formats. 
Number  one,  our  coin-operated  games  division  develops  product 
that  is  produced,  that  is  distributed  in  arcades  and  bars  and 
amusement  areas*  That  is  one  source  of  development* 

Secondly ,  we  have  a  large  cadre  of  in— house  program¬ 
mers  which  develop  independent  and  innovative  software. 

Thirdly,  we  license  software  such  as  games  of 
Space  Invaders  and  Pac-Man. 

Q  What  is  the  Pac-Man  game? 

A  Well,  the  Pac-Man  game,  by  most  records  is  the 
most  popular  coin-operated  game  in  the  industry  right  now. 

It  is  a  game  that  has  very  broad  appeal  for  children,  adults,  \ 

generally  speaking,  to  people  of  all  ages.  It  is  the  strongest  I 
;  and  largest  selling  game  in  the  coin-operated  I 

q  Are  you  able  to  identify  the  Pac-Man  game  that  is  I 

|  present  in  the  courtroom?  ill 

I  A  The  game  I  see  in  front  of  me  on  the  right  is  the  I 


Pac-Man  game. 
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Q  Who  developed  Pac-Man? 

A  Pac-Man  was  developed  by  Namco  which  is  — 

the  COURT:  How  will  the  recotd  show  what  the 

itness  is  referring  to?  Do  you  have  some  way  of  doing 
that? 

MR.  VITTUM:  Why  don't  we  just  mark  it? 

THE  COURT:  Do  you  have  some  way  of  doing  that? 

He  says,  "this  game  in  front  of  me."  if  someone  reads  th 

transcript  they  will  wonder  what  the  witness  is  referring 
to. 

THE  WITNESS:  Your  Honor  — 

THE  COURT:  No.  Counsel,  why  don't  you  find  some 
way  to  have  the  record  show.  Mark  it  as  an  exhibit. 

MR.  ANDERSON:  Your  Honor,  it  is  an  exhibit  we 
brought  into  Court  and  I  would  suggest  we  mark  it  then 
as  Defendants1  Exhibit  No.  1. 

THE'  COURT:  All  right. 

MR.  VITTUM:  Your  Honor,  as  long  as  we  are  referring 
to  it  in  the  plaintiffs'  case,  I  will  mark  it  for 
identification  as  Plaintiffs'  Exhibit  16  for  identification 
THE  COURT:  Let  it  go  like  that  and  then  you  can 

mark  it  if  you  want  to,  again  mark  it  as  a  defense 
exhibit.  You  may  do  so  then. 

MR.  VITTUM: 

Q  Mr.  Moone,  Plaintiffs'  Exhibit  16  is  the  Pac-Man  to 
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which  you  just  referred,  is  it  not? 

A  Yes,  it  is.  Yes. 

Q  Who  developed  the  Pac-Man  game? 

A  Namco  which  is  a  Japanese  company. 

Q  Who  puts  out  the  coin-operated  Pac-Man  game  in  the 
United  States? 

A  Midway  Manufacturing. 

Q  Mr.  Moone,  I  show  you  a  document  that  we  marked 
as  Plaintiffs'  Exhibit  4  for  identification  and  ask  if  you 
can  identify  that. 

A  This  is  a  piece  of  sales  literature  that  was  provided 
by  Midway  Manufacturing. relative  to  the  introduction  of  the 
Pac-Man  game. 

Q  Could  you  describe  the  arrangements  that  Atari  has 
made  with  regard  to  the  Pac-Man  game? 

A  Yes.  In  April  of  1981  we  signed  an  exclusive 
license  agreement  with  Namco  for  the  home  video  license  for 
the  Pac-Man  game. 

MR.  VITTUM:  Your  Honor,  I  think  this  is  as  good 

a  time  as  any  to  get  into  the  record  the  Certificate 
of  Copyright  Registration,  Plaintiffs'  Exhibit  1  for 
identification,,  the  Plaintiffs'  Exhibit  2  for  identifi¬ 
cation,  which  is  a  certified  copy  from  the  Copyright 
Office  of  the  assignment  from  Namco  to  Midway  of  the 
Copyright  Registration,  and  Plaintiffs  Exhibit 
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identification  which  is  the  license,  exclusive  license, 
to  Atari  from  Namco-American  to  which  Mr.  Moone  has 

testified.  i  would  offer  Plaintiffs'  Exhibits  1  through 
3  at  this  time, 

THE  COURT:  Any  objection? 

MR.  ANDERSON:  Your  Honor,  no  objection  at  all,  for 
the  purpose  of  this  hearing  but  we  had  no  opportunity 
to  check  with  the  Copyright  Office  or  to  do  any  investi¬ 
gating  whatsoever  so  I  would  like  to  reserve  any  objec¬ 
tion  beyond  this  hearing. 

THE  COURT:  Just  for  the  purpose  of  this  hearing, 
with  that  understanding,  they  are  admitted  in  evidence. 
You  may  proceed, 

(Said  exhibits,  so  offered,  were  received 
in  evidence  as  Plaintiffs'  Exhibit  1,  2 
and  3 . ) 

BY  MR.  VITTUM: 

the 

Q  What  is  present  status  of  Atari's  Pac-Man  product. 


Mr.  Moone? 

A  At  present,  we  are  beginning  what  in  the  industry 
is  known  as  a  manufacturing  cycle.  We  are  procuring  raw 
materials.  We  are  beginning  our  manufacturing,  our  preproduc¬ 
tion  runs  and  we  are  also  developing  new  advertising  campaigns, 
relative  to  Pac-Man,  with  our  agency,  Doyle,  Dane,  Burnham. 

Q  Have  you  run  any  advertising  for  the  Atari  Pac-Man 
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at  present? 

A  Yes.  in  fact  we  have  run  print  advertising  relative 
to  the  introductiCn  of  the  Pac-Man  cartridge, 

Q  Directing  your  attention  to  Plaintiffs'  Exhibit  5 

for  identification,  are  you  able  to  describe  what  that  is, 
sir? 

A  What  I  have  in  front  of  me  is  an  Atari  ad  that 
appeared  in  newsprint  of  consumer  and  trade  publications 
relative  to  the  variety  of  software,  including  the  new  intro¬ 
duction  of  the  Pac-Man  Atari  cartridge. 

Q  What  about  television  advertising  of  the  Atari  Pac-Man 
cartridge? 

A  -'We  will  begin  our  television  advertising  in  approxi¬ 
mately  two  weeks. 

Q  When  will  Atari  begin  selling  its  Pac-Man  cartridge? 

A  Well  it  isn't  a  question  of  beginning.  We  have 

already  begun  selling  the  cartridge.  In  fact,  we  have  booked 
orders,  to  this  date,  in  excess  of  one  million  cartridges. 

q  What  is  the  dollar  sales  value  to  Atari  of  that 
figure  of  in  excess  of  one  million  cartridges? 

A  The  dollar  sales  value  is  in  excess  of  24  million 
dollars.  Simply  put,  it  is  the  largest  selling  cartridge  in 

the  history  of  our  company. 

q  And  you  haven't  even  brought  it  out  yet? 

A  No,  and  the  order  count  keeps  rising  ever,*  y 
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Q  Would  you  describe  the  extent  of  Atari's  financial 
commitment  to  licensing,  enginerring,  advertising  and  promoti 
of  its  Pac-Man  cartridge  for  the  home  video  market? 

A  Conservatively  speaking,  we  have  expensed  slightly 
over  1.5  million  dollars  to  date.  This  would  include 
engineering,  manufacturing,  preproduction,  creative,  in 
terms  of  advertising  as  well  as  marketing  and  sales  promotion. 
That  number  keeps  climbing  every  day  and  will  exceed  five  and 
a  half  million  dollars  by  January  of  this  year  —  pardon  me  — — 
by  January  of  1982* 

Q  Are  you  familiar  with  the  Pac-Man  coin-operated 
video  game,  sir? 

A  --Yes,  I  have  played  it  several  times. 

Q  I  wonder  if  you  might,  by  reference  to  Plaintiffs1 
Exhibit  4,  the  brochure  w}iich  you  described,  just  very 
briefly  describe  the  principal  characters  of  the  game  and 
the  manner  in  which  it  is  played* 

A  The  principal  characters,  to  begin  in  terms  of 
appearance,  there  is  a  Pac-Man  who  is  a  character  who  moves 
about  the  game  and  munches  dots.  The  bad  guys,  if  you  will, 
in  the  game,  are  the  ghosts.  There  are  ghosts  that  move 

around  the  screen. 

in  terms  of  the  key  game  elements,  the  Pac-Man 
„„ch..  Jot.,  he  .core,  point,,  h.  -onche.  power  pill. 
when  he  munches  a  power  pill,  he  is  sble  Co  reverse  the 
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That  is  very  important  in  the  game  play  because  prior  to 
that,  he  is  being  pursued  by  ghosts.  Once  he  munches  a  dot, 
he  can  then,  in  turn,  pursue  the  ghosts.  The  ghosts  turn 
He  can  pursue  them  and  capture  them  and  score  bonus 

points . 

It  is  a  maze  game  and  it  also  offers  a  feature  which 
in  coin-operated  terminology  is  called  a  wraparound.  It  allows 
the  Pac-Man  to  move  out  of  the  maze  for  a  temporary  period  of 
time.  It  is  a  defense  mechanism,  essentially. 

Q  Are  you  aware  of  a  home  video  game  known  as  K.C. 
Munchkin? 

A  Yes,  I  am. 

Q  -When  did  you  first  hear  about  it? 

A  I  first  became  aware  approximately  14  days  ago  in 
an  airplane  flying  to  New  York.  I  would  say  my  awareness 
was  more  of  a  shock  level.  AS  soon  as  I  got  off  the  plane 
I  called  Mr.  Skip  Hall,  our  General  Counsel.  I  was  very 
disturbed,  for  obvious  reasons.  I  think  it  is  Pac-Man. 

Q  I  will  show  you,  Mr.  Moone,  a  document  which  we 

have  marked  as  Plaintiffs*  Exhibit  6  for  identification  and 

ask  you  if  you  are  able  to  identify  that. 

A  Yes.  This  is  a  copy  of  the  advertisements  which 

I  saw  in  Newsweek-  Magazine  approximately  two  weeks  ag 
|j  Q  Have  you  seen  and  played  the  K.C.  Munchkin  game, 

1  Mr.  Moone? 
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A  Yes,  i  have* 

Q  I  show  you  an  object  which  has  been  marked  as 
aintiffs  Exhibit  7  for  identification  and  ask  if  you 
are  able  to  identify  that. 

A  This  is  what  is  termed  as  a  game  cartridge,  a 
video  game  cartridge.  Its  method  of  operation  is  it  is 
hooked  up  to  a  video  game  player  which,  in  turn,  hooks  up 
to  a  television  set. 

The  consumer  in  this  instance  would  play  the 
game  with  what  we  call  a  joy  stick.  It  is  a  controller  in 
which  they  can  move  the  characters  in  the  game. 

Q  What  was  your  reaction  to  the  K.C.  Munchkin  game 
when  you  first  actually  played  the  game,  sir? 

A  My  reaction  was  it  was  Pac-Man.  It  is  the  same 
game  I  had  played  before  in  the  arcades  and  it  was  the  same 
game  we  are  marketing  currently  at  Atari. 

Q  In  what  respects  did  you  find  the  K.C.  Munchkin 

game  similar  to  the  Pac-Man  game  you  knew? 

A  In  several  respects.  One,  the  appearance,  the 
appearance  of  the  maze  itself,  the  appearance  of  the  characters, 
the  fact  that  the  Pac-Man  and  this  other  character  munch  dots 
in  the  same  fashion,,  the  fact  that  there  are  ghosts  which  are 
what  I  consider  a  strong  similarity,  the  fact  that  the  power 
,  pills  are  blue,  that  they  are  located  the  same  area  of  the 
I  game,  that  when  the  Pac-Man  munches  the  power  pills  in  both 
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games ,  the  ghosts  turn  blue* 

In  terms  of  the  characters,  I  think  appearance  and 
characters  answer  together*  Game  play,  one  is  a  maze  game. 
The  object  of  the  game  is  launching  dots  and  power  pills  and 
reversing  the  role  ~  in  other  words,  instead  of  being  the 
pursued,  he  becomes  the  pursuer.  It  has  a  wraparound  feature. 
I  consider  > those  to  be  strong  similarities.  In  terms  of 
scoring,  the  scoring  elements  are  the  same  or  very  similar 
and  in  terms  of  strategy,  the  strategy  I  consider  to  be  very 
similar.  There  is  a  strategy  that  allows  the  opponent  to  hide 
in  a  corner,  so  to  speak,  and  lure  the  ghosts  into  the  corner, 
swallow  a  dot  or  a  power  pill  and  immediately  turn  around 

and  capture  that  ghost  for  bonus  points. 

Q  Mr.  Moone,  are  you  familiar  with  a  video  tape  that 
has  been  prepared  to  illustrate  the  audio-visual  play  of  the 
two  games? 


A  Yes,  I  am.  I  was  involved  with  the  production  of 

* 

that  video  tape. 

q  I  show  you  a  cassette  marked  Plaintiffs'  Exhibit  8 

for  identification  and  I  ask  if  you  are  able  to  identify  that, 
yes,  this  is  the  tape  that  I  was  involved  with. 

MR.  ANDERSON:  Your  Honor,  I  would  lixe  to 


to  this  tape,  Whatever  it  is.  If  we  are  going  to  be 
told  anything  about  either  game,  it  seems  to 
se  the  best  possible  evidence  which 


ought  to  u 
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games  themselves.  I  have  no  idea  when  the  tape  was  made, 

how  it  was  made.  I  had  no  chance  to  participation  in  its 

preparation  . 

THE  COURT:  well  let's  see  what  it  is. 

MR.  ANDERSON:  I  think  we  should  have  the  games  and 
not  some  video  tape. 

MR.  VITTUM:  Your  Honor,  those  are  all  matters  of 
cross  examination.  Mr.  Moone  is  familiar  with  how  the 
tape  was  made. 

THE  COURT:  That  objection  will  be  overruled.  Let 
him  show  that. 


BY  MR.  VITTUM: 

Q  'Mr,  Moone,  I  would  like"  you  to  come  down  and  stand 
next  to  the  video  monitor  if  you  would,  and  describe  for  the 
record  what  is  shown  when  that  tape  begins  running. 

First  of  all,  as  a  preliminary  matter,  let  me  ask 


you  if  you  find  that  the  tape  accurately  and  truly  depicts 
the  Pac-Man  coin-operated  video  game  and  the  K.C.  Munchkin 

video  game. 

A  Yes,  I  do. 

MR.  VITTUM:  Can  we  start  the  tape,  Mr.  Ritchie’ 
This  is  Mr.  Ritchie  of  our  office,  your  Honor. 

BY  THE  WITNESS: 


roar  Honor,  this  i.  the  F«-«..  t.p.  »*lch  "  *" 


going  to  show  first. 
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MR.  YITTUM:  Your  Honor,  the  tape  can  be  stopped 
if  you  have  any  questions  at  any  point  so  we  can  get 
further  descriptions. 

THE  COURT:  In  what  way  does  this  tape  differ  from 
Plaintiffs1  Exhibit  16? 

THE  WITNESS:  It  involves  the  game  played,  your 
Honor  * 

THE  COURT:  Well  do  I  understand  correctly  that 
this  tape  is  a  tape  of  what  goes  on,  on  Plaintiffs' 
Exhibit  16?  First  let  me  tell  you  something,  I  have 
never  played  any  electronic  game.  It  isn't  often  that 
something  like  this  is  shown  in  which  I  have  to  confess 
almost  complete  ignorance  about  the  fact  itself.  I 
have  never  played  an  electronic  game.  I  have  seen  them. 
I  have  seen  some  of  these  in  airplane  terminals  and  in 
game  rooms  but  I  had  no  inclination  to  look  at  them  so 
I  am  entirely  unfamiliar  with  it  and  that  is  why  I  am 
asking.  Does  this  tape  come  from  what  is  on  Plaintiffs' 

Exhibit  16? 

THE  WITNESS:  Your  Honor,  this  tape  comes  from 

this  game,  this  particular  game  and  the  second  tape 
that  we  will  show  you;  the  Munchkin  tape,  comes  from 
this  particular  game  (indicating) . 

the  COURT:  All  right* 

THE  WITNESS:  This  is  what  you  would  play 
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airport  or  in  an  amusement  parlor  or  arcade  and  this  is 

the  game  that  one  would  have  in  the  home,  this  particular 
product  right  here  (indicating). 

THE  COURT:  Let  us  proceed ,  then. 

BY  THE  WITNESS: 

A  All  right.  The  similarities  are  the  fact  that  it 
is  a  maze  game*  The  colors  are  identical.  This  little  exit 
or  tunnel ,  if  you  will,  is  what  is  called  a  wraparound.  Notice 
the  dots.  Notice  the  flashing  dots  here  (indicating) •  These 
are  called  the  power  pills. 

This  character  (indicating)  is  the  Pac-Man.  He  is 
moving  around.  He  is  munching  dots.  As  he  is  munching  dots, 
he  is  scoring  points.  Notice,  he' is  trying  to  evade  the 
ghosts.  He  was  just  captured  by  a  ghost,  he  deflated,  sort 
of  came  apart. 

He  is  now  munching  more  dots.  He  is  moving  through 
the  maze.  He  captures  a  power  pill.  Notice  all  the  ghosts 
turn  blue.  He  just  captured  this  one  and  eyes  go  back  to  the 

center  • 

He  continues  to  move  through  t  he  maze.  The  Pac-Man, 

again,  is  munching  the  dots.  He  has  just  captured  another 

power  pill.  He  pursues  the  ghosts.  He  is  just  thwarting 

two  ghosts  for  double  bonus  points. 

He  continues  through  the  maze,  again  munching  the 

dots.  He  has  been  captured,  he  deflates. 
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Again,  the  Pac-Man  comes  through  the  maze  going 
toward  another  power  pill,  continuing  to  move.  Again  the 
object  is  to  eliminate  the  dots  within  the  maze  and  also 
navigate  around  the  maze  away  from  the  ghosts.  All  right. 

He  has  just  scored  a  rack*  The  game  flashes  four  times  and 
now  the  speed  of  the  game  picks  up  in  terms  of  the  ghosts 
and  in  terms  of  the  Pac-Man. 

The  power  pills,  again,  are  in  the  four  corners 
that  are  flashing.  He  is  trying  to  munch  power  pills  so  that 
he  can  capture  ghosts  and  munch  one  and  they  turn  blue. 

Again,  he  is  moving  his  way  around  the  maze.  He 
is  in  pursuit.  He  deflates.  He  has  been  captured.  The  game 

is  over.  * 
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This  is  played,  your  Honor,  by  what  we  call  a 
joy  stick,  a  joy  stick  controller  and  this,  in  layman's  terms 

is  also  called  a  joy  stick  controller.  The  player  is  activating 

♦ 

those  situations. 

This  is  a  game  called  K.C.  Munchkin.  This,  again, 
is  a  maze  game.  That  was  a  ghost.  Notice,  your  Honor,  the 
power  pills  which  are  located  in  the  four  corners  as  we  saw 

1  in  the  previous  game. 

u  wav  he  opens  his  mouth, 

Notice  the  pac-Man,  the  way  ne 

as  we  saw  in  the  previous  game. 

|  he  gobbles  the  dots,  the  same 

Again,  he  is  negotiating  a  maze.  This  is  the 

(indicting)  ..  .«  i*  **  5"'-  “* 
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is  moving  through  the  wraparound.  Again  he  is  munching  dots, 
a  power  pill.  Notice  how  the  ghosts  in  this  case  turn  blue, 
which  is  exactly  the  situation  in  the  other  game. 

Again,  he  is  maneuvering  around  the  maze  trying  to 
munch  all  the  dots  and  all  the  power  pills.  Just  use  the 
wraparound ,  it  comes  back  on  the  screen. 

tfow  again,  the  game  flashes  four  times  and  in  this 
game,  as  well  as  the  previous  game,  the  speed  now  picked  up 
in  the  second  round, 

So  we  see  the  Pac-Man  move  through  munching  more 
dots,  another  power  pill  that  turns  blue.  As  in  the  other 
game,  when  they  are  captured,  they  move  back  to  center  position 
He  is  moving  through  the  maze,  munching  more  dots  as  he  goes. 

As  he  catches  this  dot,  notice  how  they  turn  blue  as  in  the 


j  previous  game. 

He  continues  to  move  through  the  maze.  Again,  the 

similarity,  the  wraparound  features.  When  he  is  captured, 

,  he  deflates,  the  same  as  we  saw  in  the  previous  game. 

There  we  have  Mr.  Pac-Man  moving  around.  Notice 

h_  is  deflated.  As  in  the  previous  game, 
he  is  caught  again,  he  is 

*.4-  mnfc  There  he  is  moving  through  again  m 
I  we  have  three  attempts. 

.  .  aaain  maneuver- 

1  pursuit  of  power  pills  and  m  Pursux 

»  the  maze.  Again  he  scored  all  the  dots,  it  racAs. 


in9  through  the  maze.  Agaxn  ««  - - 

it  flashes  four  times  as  we  saw  in  the  ?rev 


ious  game.  The 


I  speed  again  picks  uj.  a 


nd  the  Pac-Man  moves  through  the  maze, 
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munching  dots  and  power  pilla.  Again,  whenever  there  is  a 
power  pill  munched,  the  ghosts  turn  blue  in  both  games  and 
in  both  games  the  ghosts  refer  back  to  the  center  position. 
Aga^n,  ae  scored  a  rack,  it  flashes  four  times  as  happened 
in  both  games  and  again  the  speed  accelerates.  You  just  saw 
the  wraparound  feature. 

Q  Ar .  Moone,  could  you  now  describe  what  is  going 
to  be  shown  on  the  next  portion  of  this  video  tape.  Exhibit  8 
for  identification? 

A  The  next  portion  are  stills,  your  Honor,  which  deal 
in  more  specific  details  in  the  similarities  of  the  two  games. 

MR.  ANDERSON:-  Again  I  would  like  to  object,  your 

Honof ,  to  the  stills. We  have  not  had  an  opportunity  to 

participate  . 

They  are  ex  parte. 

I  MR.  VITTUM:  It  is  our  case,  your  Honor. 

THE  COURT:  This  is  a  motion  for  preliminary  injuction. 

This  is  not  a  trial  of  the  issues  on  the  merits.  This  is 

a  motion  for  preliminary  injunction. 

THE  WITNESS:  Your  Honor,  these  again 

I  THE  COURT:  There  is  no  way  you  can  proceed  with 

I  complete  discovery  on  a  motion  for  preliminary  injunction. 


i 


BY 


o  f 


MR. 


Q 

the 


VITTUM: 

Mr.  Moone,  could  you  describe  how 
slides  appears  on  the  tape? 

THE  COURT:  The  objection  will  be 


the  time  sequence 

overruled.  Let  us 


Moone 


direct 


35 


1|  proceed.  I  will  bear  in  mind  this  is  without  your  having 

l 

I  had  an  opportunity  to  see  this  before.  Let  us  proceed. 

3 

j  by  THE  WITNESS : 

4 

I  J  ^  These  slides  I  am  going  to  show  your  Honor  were 

5  Of 

I  ilmed  these  two  games,  these  two  exhibits. 

6 

THE  COURT:  By  these  two,  that  is  Exhibit  16,  and 

1 

what  is  the  other  one?  Have  you  got  the  other  one? 

8 

I  MR.  VITTUM:  The  other  game,  your  Honor,  .is  the 

9 

same  as  the  K.C.  Munchkin  cartridge  that  we  have  identi- 

10 

fied  as  Plaintiffs'  Exhibit  7. 

II 

THE  COURT:  All  right.  As  long  as  the  record  -- 

12 

MR.  ANDERSON:.  I  presume,  your  Honor,  that  the 

II  witness  speaks  --  these  are  the  actual  things.  These 

14  are  our  exhibits  that  the  witness  has  just  referred  to. 

* 

THE  COURT:  How  how  does  it  happen  that  the  defendants 

16  will  bring  all  the  exhibits  in  court  and  the  plaintiffs 

, 

17  are  using  them?  Is  that  what  you  are  telling  me? 

■  ;  MR.  ANDERSON:  Yes. 

?•  MR-  viTTUM:  We  have  the  games  here  as  well,  your 


Honor . 

the  court:  But  counsel  is  suggesting  to  me  anyway 

that  he  brought  some  exnibits  in  court  and  you  are  using 

them.  Did  you  have  some  understanding  to  do  tna„< 

-  w.ii  we  have  the  same  equipment  that 


MR.  VITTUM:  Well  we  have  the  same  •■*«**— 

the  defendants  have  brought,  your  Honor, 
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unnecessary  to  put  two  of  the  Pac-Man  arcade  games 
side  by  side. 


THE  COURT:  That  is  all  right.  I  just  asked  if 
you  had  an  understanding. 

MR.  VITTUM:  Yes,  we  discussed  this  morning  that 
both  of  us  were  going  to  bring  these  games  over. 

THE  COURT:  They  can  be  marked  Plaintiffs'  Exhibits 
and  then  afterward  you  can  mark  them  as  Defendants' 
Exhibits  although  they  would  be  the  same  ones. 

MR.  ANDERSON:  This  really  goes  to  my  objection  to 
the  use  of  the  video  tape  and  the  slides  and  this  prepared 
material,  your  Honor.  It  obviously  wasn't  made  on  these 
machines.  X  presume  it  was  made  on  some  machines  like 
it  but  they  could  have  been  adjusted  in  many  different 

ways . 

MR.  VITTUM:  That  is  all  subject  to  cross,  examination. 


your  Honor . 

THE  court:  Let  us  proceed.  The  objection  will  be 
overruled.  It  is  for  the  purpose  of  this  hearing. 

y  MR.  VITTUM: 

Q  you  might  identify  when  the  two  slides  change,  also. 

A  your  Honor,  the  first  slide  is  the  similarity 

We  have  a  maze  in  both  situa 
,  with  the  maze.  We  nave 

he  game  itsen 

« — .  — -  -  -*  “vo  7i 
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ze  is  colored  blue.  It  is  a  blue  maze  in  both  situations. 

MR.  ANDERSON:  Your  Honor,  I  just  must  object  again. 
THE  COURT:  Just  a  minute.  Go  ahead- 

■v 

MR.  ANDERSON:  The  reproduction  is  so  small  and 


again  -- 


THE  COURT:  Just  a  minute,  now. 

MR.  ANDERSON:  And  made  in  a  manner  I  don 1 1  understand. 
If  the  Court  will  iust  take  the  time  to  look  at  tne  Pac-Man 
game  sitting  over  there,  it  looks  nothing  like  this 
blurred,  vague,  partial,  indistinct  image  that  is  on  the 

right  side  of  that  screen. 

THE  COURT:  I.  understand.  I  understand.  What  is 

the  purpose  of  putting  this  'into  the  record?  What  are 

you  trying  to  establish? 

MR.  VITTUM:  For  two  reasons,  your  Honor.  One  is 

to  demonstrate  the  similarities  in  the  games  and  also, 
we  want  to  make  a  record  so  that  for  the  purposes  of 
any  Appellate  review,  there  will  be  an  indication  of  what 

was  before  this  Court. 

One  of  the  difficulties  in  relying  on  the 

,ical  exhibits  like  an  arcade  game  or  the 
is  th.t  they  do  tot  retain  • 
t>.  court  ...  o,  th.ee  tr.n.itory  auhio-vieu.i  i— 
which  i.  the  subject  of  the  copyri.ht. 


phys 

game 


THE 


•  . . 4  i  i  bp  overruled* 

COURT:  The  objection 


As  I 
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understand  it,  what  you  have  done,  you  have  taped,  on  the 
left-hand  side  as  I  am  viewing  this  television  screen  -- 

THE  WITNESS:  Yes,  your  Honor. 

* 

THE  COURT:  --  is  the  K.C.  Munchkin  game. 

THE  WITNESS:  Yes,  your  Honor. 

THE  COURT:  And  you  taped,  I  take  it  it  is  what  one 
visually  sees  of  the  Pac-Man  game  when  it  is  being  played. 

THE  WITNESS:  Yes,  your  Honor. 

THE  COURT:  You  are  doing  that  for  the  purpose  of 
showing  the  similarities? 

THE  WITNESS:  Yes,  your  Honor. 

THE  COURT:  Is  there  any  claim  here  by  the  plaintiffs 

that  *the  one  that  I  am  looking  at  to  the  left,  which  is 
the  K  •  C .  Munchkin  game  is  a  copy  of  the  one  to  the  right, 
that  is  the  Pac-Man  game?  Is  there  any  such  claim  or 
is  this  just  to  show  what  appears  to  be  similarities? 

MR,.  VITTUM:  Similarities. 

THE  WITNESS:  Similarities. 

the  COURT:  All  right.  With  that  understanding, 

let  us  proceed. 


THE  WITNESS: 

A  „o*  th.  «***•»  /•>“'  ■h°"‘  the  if 

,  .U1,  oo.  in  to.  cO.f.ot.rlt.tloo  of  th. 

,  .i.il„it,  in  oh.r.ct.rlf.tioo  of  to.  *" 
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four  corners  in  both  games. 

THE  COURT:  I  see. 

BY  THE  WITNESS: 

% 

A  Now  your  Honor,  we  see  the  game  in  operation*  We 
see  the  Pac-Man  in  this  game  coming  down  and  munching  dots 
and  we  see  the  Pac-Man  in  this  game  coming  down  and  munching 
dots  (indicating) . 

THE  COURT:  All  right* 

BY  THE  WITNESS: 

A  In  the  next  slide,  your  Honor,  we  see  the  Pac-Man 
is  luring  a  ghost  into  the  corner.  In  both  situations,  this 
is  a  key  strategy  in  teorms  of  reversing  the  roles,  going  from 

the  pursued  to  the  pursuer* 

We  now  see  that  the  Pac-Man  has  munched  a  dot. 

|  Notice  that  everything  is  turned  blue,  all  ghosts  in  both 
i  cases  have  turned  blue  and  now  the  Pac-Man  has  become  the 
|  pursuer  versus  the  pursued. 

I  In  this  slide  we  see  that  the  Pac-Man  has  captured 

a  ghost.  Notice  how  the  eyes  of  the  ghost  revert  bacK  to  the 
I  center  in  both  games.  The  captured  ghost  goes  bacK  to  the 
|  enter  position.  Th.  >■«-"*”  <=°ntinn.s  tn.  in  *  s°rt  of 
ciam  fashion  to  — <*  hi.  W  thron3h  th. 

I  „„  now  ...  th.  wraparound  *.««-•  “  *““* 

I  .  th.  i,  .xiting  th.  —  through  th.  wr.p.mund 

tions,  the  uc  nai* 

IK  tunnel  or  channel,  if  You  wl11. 
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All  right.  We  now  see  the  Pac-Man  coming  back  in 
from  the  wraparound  feature  in  both  situations.  The  Pac-Man 
is  coming  back  in  the  left-hand  corner  on  both  games.  Again, 

the  dots  and  power  pills  in  location  and  the  relativity  of 
the  ghost. 

In  this  situation  we  see  the  Pac-Man  being  eaten 
by  a  ghost 'or  captured  by  a  ghost  and  we  see  the  same  situation 
over  there  as  well  (indicating).  Again,  the  ghost  --  or  the 
Pac-Man  deflates  whenever  he  is  captured  by  a  ghost. 

And  in  this  situation,  there  are  the  flashing  lights 
i  when  the  game  is  completed.  The  maze  in  both  situations  is 
void  of  dots.  Both  games  flash  four  times  and  at  the  end  of 
those  gara«ss  when  the  game  starts  up  again,  the  speed  is 

accelerated  in  both  situations. 

And  those ,  your  honor,  are  the  similarities  we  wanted 


I  to  show. 

MR.  VITTUM: 

n  Will  you  resume  the  stand,  Mr.  Moone,  unless  the 

■  court  has  any  further  questions. 

THE  COURT:  No,  no. 

21 

K  BY  MR.  VITTUM: 

P  Mr.  Moone,  when  the  video  tape  was  performed  and 

”  t„.  i..,..  »»  °»  “•  vid°°  “p*  ”'"r’  ,r°"  toth  t;‘* 

■  ,  « _  ^  k  r.  Munchkin  game,  will  you 


Pac-Man  game  and  from  the  K.C.  Muncl 


de  sc 


ribe  whether  there  were  any  adjustme 


nts  made  out  of  the 
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ordinary  way  in  which  those  images  appeared  on  the  screen? 

A  No,  none  whatsoever. 

Did  you  note  any  differences  between  the  two  games, 
the  Pac-Man  game  on  the  one  hand  and  the  K.C.  Munchkin  game 
on  the  other,  based  on  your  own  playing  of  these  tapes? 

A  Yes.  Playing  the  two  games,  there  are  some  differ¬ 
ences  in  the  real  --  in  the  finished  Pac-Man  game,  the  dots 
are  stationary.  In  this  Munchkin  game,  the  dots  move.  But 
the  object  or  the  strategy  is  the  same.  It  is  to  munch  dots 
for  points  and  to  munch  power  pills  so  that  you  can  turn  around 
and  pursue  the  ghost.  There  are  vague  similarities  and  it 
is  the  conversion  of  a  coin-operated  game  to  a  home  video  game. 
Not  to  bore  your  Honor,  but  there  is  much  more  computer  memory 
in  this  game  over  here  (indicating)  .  It  is  a  smarter  game. 

Q  Exhibit  16. 

A  And  there  is  some  fallback,  there  are  some  weaknesses 

in  this  system  (indicating),  and  regardless  of  who  the 
manufacturer  was,  there  would  be  some  tradeoffs.  This  is 
simply  a  tradeoff  but  does  not  differ  the  game  play  whatsoever. 

Q  Does  the  K.C.  Munchkin  game  always  use  the  same 

mare  for  the  plays. 

A  Th.  »«*•  Lat  th*  p1"1' 

«...««  ** 

there  in  the  maze. 


s. 


the 


location  of  the  power  pills  are  always 


Q 


Directing  your  a 


ttention  to  Plaintiffs  Exhibi 
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3 

4 

5 

6 

7 

8 

9 

10 

11 


■  for  identification,  which  is  the  K.C.  Munchkin  advertisement 
■H  before  you  — 

A  Right. 

^  the  maze  that  ia  shown  on  the  television  screen 

in  Plaintiffs  *  Exhibit  6  is  the  exact  same  maze  that  was 
shown  on  the  tape  presentation,  Plaintiffs'  Exhibit  8? 

Xes ,  it  is.  It  is  a  duplicate. 

MR.  VITTUM:  Your  Honor,  at  this  time  I  would 
offer  into  evidence  Plaintiffs'  Exhibits  4,  5,  6,  7 
and  8  * 

THE  COURT:  Any  objection? 

MR.  ANDERSON:  I  object  to  Exhibit  8,  your  Honor. 

I  th^nk  it  is  not  the  best  evidence.  We  had  no  opportunity 
to  participate  in  its  preparation.  I  also  think  it  is  not 
representative . 

THE  COURT:  You  mean  it  isn't  an  accurate  comparison 

* 

of  the  two  games  as  they  go  on  the  screen?  Is  that  what 

you  are  saying? 

MR.  ANDERSON:  That  is  right. 

MR.  VITTUM:  Your  Honor,  that  is  the  subject  of 

cross  examination. 

the  COURT:  I  will  overrule  that  objection.  You 

c.„  to  „h.t  extent  it  doesn't  eo.p.re  end  I  will 

that.  Then  .11  the  other  exhibits  .re  .d.rtted  in 


24 


note 


25 


evidence . 
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MR.  VITTUM:  Thank  you. 

(Said  exhibits,  so  offered,  were  received 

in  evidence  as  Plaintiffs'  Exhibits  4,  5, 
\ 

6 ,  7  and  8 . ) 

BY  MR.  VITTUM: 


Q  Mr.  Moone,  how  is  Atari  harmed  by  the  K.C.  Munchkin? 

A  Well  ,  it  is  harmed  in  several  ways.  Frankly,  since 
this  whole  thing  started,  it  has  taken  personally  half  of 
my  time.  There  are  a  lot  of  things  I  am  not  doing  that  I 
should  be  doing,  specifically  answering  phone  calls  from 
valued  customers. 

We  could  possibly  suffer  the  cancellation  of  orders 
that  had  been  placed.  We  ju3t  brought  142  largest  customers 
to  Atari  at  our  expense  to  preview  the  1982  line.  We  booked 
orders  during  that  period.  We  advertised.  We  stated  in 
print  that  we  are  the  exclusive  —  we  have  the  exclusive 
license  to  Pac-Man.  We  begin  a  major  promotion  in  two  weeks. 

We  have  begun  major  promotions  with  Sears  Roebuck,  J.C.  Penney, 
K  Mart,  and  this  entire  promotion  is  in  jeopardy  at  this 

)oint . 

It  is  not  a  question  of  1982.  It  is  a  question  of 

right  now.  I  have  physically  been  living  on  airplanes  for 

ten  days  since  this  thing  started. 

Q  could  you  describe  how  the  introduction  of  the 

.  f-his  time  is  interfering  with  your 
K.C.  Munchkin  game  at  this  time 
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introduction  of  the  Atari  Pac-Man  product? 

A  Well,  dramatically  because,  first  of  all,  in  my 
opinion,  Magnavox  has  totally  repositioned  their  advertising 
campaign.  Anyone  who  knows  anything  about  advertising  --  in 
the  past  they  have  talked  about  a  variety  of  cartridges,  40 
cartridges.  They  have  never  bothered  to  show  a  single  cart¬ 
ridge.  And  all  of  a  sudden  I'm  hit  in  the  face  with  this 
ad  that  shows  Pac-Man  and  they  are  clearly  positioning  this 
cartridge  as  being  able  to  sell  their  entire  system.  Now, 
how  does  that  attack  Atari?  Simply  put,  when  someone  buys 
Munchkin,  they  will  never  come  back  and  buy  Atari.  They 
already  have,  they  have. a  competitive  system  so  they  have 
p reemp ted'"  us  into  the  marketplace  at  the  most  viable  season 

in  the  year. 

Q  What  information  do  you  have  personally,  Mr.  Moone, 

I  concerning  the  reaction  of  Atari's  customers  to  the  K.C. 

1  Munchkin  introduction? 

A  Personally,  in  the  last  week,  I  have  visited  Sears 

I  Roebuck  &  Company  who  is  in  the  process  of  writing  their 
contractual  commitments  to  Atari.  There  is  a  seriou. 

|  tion  on  their  part  as  to  whether  or  not  they 

,  uo.n.0.  « p— .  *  t#ia  p 

I  M.t  we.k  I  ..t  with  J.C.  P.»-»  C°"P*"1' 

I!  w.  ere  now  vorkin,  with  their  .dv.rtisin, 

I  to  the  same  subject.  We 
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•gency  and  our  advertising  agency.  in  fact,  we  are,  this 
week  and  next  week,  literally  producing  the  commercial,  the 
i  u  >ar3s  r0t  the  J.c.  Penney-Atari  commercial  relative 
Pac  Man  introduction  in  March  and  yesterday  I  met  with 
the  senior  executives  of  the  K  Mart  Corporation  and  one  of 
the  major  questions  on  their  mind  was,  "Do  you  or  do  you  not 
have  the  exclusive  rights  to  Pac-Man  because,  if  you  don't, 
we  must  seriously  consider  the  commitments  that  we  have  made 


to  you." 


MR.  VITTUM:  No  further  questions ,  your  Honor. 

THE  COURT:  Cross  examination. 


CROSS  EXAMINATION 


BY  MR.  ANDERSON: 


Q  Mr.  Moone ,  you  just  said  that  Magnavox  never 

16  bothered  to  show  a  single  cartridge  in  its  advertising  before, 

16 

do  I  understand  you  correctly? 

17  A  The  advertising  I  have  been  presented  by  our  agency 

■  and  that  i  have  viewed  as  a  consumer  and  as  a  member  of  the 
f*  video  tape  industry,  features  a  multitude  of  cartridges  in 


its  advertising,  the  trade  and  consumer  pn 


int  that  I  have 


,n .  it  is  not  focused  o 


n  an  individual  cartridge,  that's 


cor re  c  t . 


Do  you  know 


what  cartridge  Magnavox  has  been  featuring 


during  the  spring  and  summer  of  1981? 

.  •_  _  _  Krtpn  in  the  middle  of 

a  What  I  have  seen  in  ads,  ha 
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the  page,  a  television  set  with  your  client's  console  under¬ 
neath  and  with  baseball  players,  football  players  and  dragons 
and  all  sorts  of  things  coming  out  of  the  back  of  the  console 

and  that  has  been  the  type  of  print  advertising  I  have  seen 
featured . 

Q  You  do  not  know  if  advertising  by  Magnavox  has 
featured  specific  cartridges  and  specific  ads  in  the  last 
year  other  than  K.C.  Munchkin? 


With  this  impact,  no. 

Not  quite  as  much  as  this,  is  that  what  you  are 


i  saying? 


A  With  this  impact. 

* 

Q  ''I  see.  They  have  advertised  specific  cartridges 
but  not  with  as  much  impact  as  you  feel  this  ad  has  as 

shown  in  Exhibit  4? 

A  To  my  knowledge,  that  is  correct. 

* 

q  How,  I  would  like  to  show  you  the  magazine  Electronn 

Games  for  the  winter  of  1981  and  specifically,  the  ad  that 

follows  Page  24  for  a  game  called  The  Quest  for  the  Rings, 

a  computerised  master  strategy  game  by  Odyssey  2. 

THE  COURT:  Has  that  been  marked  as  an  exhibit? 

j  MR.  ANDERSON:  It  has  not  yet  been. 

THE  COURT:  Why  do»'t  you  ..*»  i*  •<>  "=°rd 

will  .ROV  «».t  it  i.  th.  I*  **• 

HR.  ANDERSON  :  I  »1U  “  ”* ' 
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Exhibit  1,  your  Honor. 

T:IE  COURT:  All  right.  Defendants'  Exhibit  1. 
MR.  ANDERSON:  I  will  mark  the  whole  book. 

•V 

THE  COURT:  What  page  are  you  referring  to  of 
that  book? 


MR.  ANDERSON:  The  page  following  Page  24. 

THE  COURT:  All  right. 

MR.  ANDERSON:  I  think  it  is  number  25.  The 
number  does  not  appear  on  the  page. 

THE  COURT:  All  right. 

BY  MR.  ANDERSON: 

Q  Does  that  feature  -- 

A  ’’No ,  I  would  take  issue  with  that  because  if  you 
turn  three  pages,  that  shows  every  game  in  your  library  so 
I  would  take  issue  with  that  and  I  will  tell  you  why  I  would 


ake  issue. 


THE  COURT:  Now  just  a  minute  now.  Let  us  not 

„,ve  arguments  between  ooun.l  end  the  witness.  Just 
put  .  question  to  the  witness  .newer  the  question. 

Y  THE  WITNESS: 

A  The  reason  -- 

the  court:  wait  a  minute.  What  was  the  question 

,  to  Mr  „oone?  Would  you  read  the  question, 
that  was  put  to  Mr.  Mooner 

,  fUSt  listen  to  the  question  and 
Miss  Court  Reporter?  Just 


answer 


the  question. 
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(Question  read.) 

TIIK  COURT:  Had  you  put  the  question?  What  was 
the  question? 

MR.  ANDERSON:  I  asked  him  if  he  was  familiar  with 

that . 


THE  COURT:  All  right.  Are  you  familiar  with  that? 
THE  WITNESS:  Yes. 

THE  COURT:  All  right. 

BY  MR.  ANDERSON: 


That  does  feature  a  game  called  The  Quest  for  the 


Rings  ? 

A  It  features  a  .game  called  A  Quest  for  the  Rings. 

It  is  part"  of,  because  in  any  advertising  man's  terms,  this 

is _ !  think  it  is  called  a  double  truck  or  a  multiple 

insertion  but  my  point  is  the  ad  does  not  stop  at  this  one 
page.  The  ad,  in  fact,  covers,  one,  two,  three,  four  pages. 

Jt  is  sot  .  single  P*9«  inssrtiot.  «  *“• 

I,  «s  s  consumer ,  vouia  continue  to  leaf  through  this. 

BY  MR.  ANDERSON: 

q  Do  you  have  the  Odyssey  ad  that  you  testified 

about  on  direct  examination  in  front  of  you? 

A  j.  have  —  you  have  Time  Magazine.  I  have  - 

ad  I  testify  to  was  in  Newsweek. 

q  That  is  Exhibit  6.  Do  you  have  Exhi  x  • 

A  I  have 


5  EXii-LUJ-  u  w  • 

_ _ set  printed  on  the  beet  of  -- 
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IS  that  a  two-page  exhibit? 

MR.  ANDERSON:  Mr.  Vittum,  I  think  we  had  agreed 

a  different  exhibit  than  this  as  Exhibit  6. 

MR.  VITTUM:  That  is  correct.  Has  that  been 
brought  over? 

MR.  ANDERSON:  You  only  received  part  of  the 
exhibit,  we  agreed  to.  I  apologize  to  you,  Mr.  Moone. 

MR.  VITTUM:  We  brought  that  over,  your  Honor, 
after  the  start  of  the  day. 

THE  COURT:  All  right. 

BY  MR.  ANDERSON: 

Q  Isn't  it  a  fact  that  the  exhibit  is  incomplete 

and,  in  fact,  the  whole  Odyssey  ad  Includes  another  portion 
on  the  next  page  that  lists  all  of  Odyssey's  games? 

THE  COURT:  Let  me  ask  a  question.  Are  you  with¬ 

drawing  Plaintiffs'  Exhibit  6? 

MR.  VITTUM:  No,  your  Honor.  I  am  asking  to 

substitute  for  it  the  correct  one. 

THE  COURT:  All  right.  I  understand  that  this 

exhibit  is  not  complete.  There  is  another  page. 

MI.  <J*ic.  -ill  you  ,1V.  thi.  ..OK,  Ml  Vl,«- 

l.t  n>.  ...  Exhibit  6. 

Mr.  Moone  -- 

THE  WITNESS:  Yes,  your  Honor. 

THE  COURT:  All  right. 
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TTUM :  Let  the  record  show,  with  the  Court’s 

permission,  I  am  remarking  a  new  Exhibit  6. 

the  COURT:  AH  right.  Let  me  make  a  little 

suggestion.  Why  don't  you  describe  that  Exhibit, 
that  Newsweek  Magazine  of  a  certain  date. 

MR.  VITTUM:  Let  me  do  that.  Judge.  It  is  November 
16,  1981  Newsweek  Magazine.  It  is  Pages  126  and  127  -- 
THE  COURT:  All  right. 

MR.  VITTUM:  --  of  that  issue,  your  Honor. 

THE  COURT:  All  right. 


BY  MR.  ANDERSON: 


Do  you  recall  the  question? 


K 

A  Yes,  and  my  answer  to  the  question  was  that  I  would 

quarrel  with  simply  saying  yes,  and  the  reason  I  would  quarrel 

with  Simply  saying  yes  that  the  portion  of  the  page 

merely  gives  the  print  mentioned  of  the  additional  games  verses 

the  very  graphic  and  colorfol  d.piotien  of  a  fail  lihrary  of 

games  over  here  and  what  I  know  .tout  advertising  says  that 

thia  ha.  far  more  significant  impact  than  does  this  .indicating, 

attracted  by  a  multitude  of  colors,  not  by 
People’s  eyes  are  attracted  oy 

,  _ODV  over  on  the  other  side, 
a  few  line,  of  copy 

a  „„w  you  testified  I  thank  that 

mnrtridqes  already  sold, 
of  one  million  cartridge 

I  A  Ves,  sir.  console? 

I  .  .y,-  pac-Man  game  on  tne 

I  Q  For  displaying  the  Pac  Man 
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w  From  your  testimony,  I  understand  none  of  those 
orders  have  been  cancelled? 

A  None  of  those  orders  have  been  cancelled.  The  fact 
that  I  have  been  questioned  by  the  senior  management  retailers 
such  as  Sears  Roebuck,  J.C.  Penney  and  K  Mart  Corporation  and 
had  to  physically  visit  with  Executive  Vice-Presidents, 
senior  merchandise  managers  et  cetera  to  discuss  this  issue 
and  the  fact  that  the  statement  has  been  made  — 

THE  COURT:  Now  let  me  say  something  here.  This 
record  is  just  going  to  contain  an  argument  between  you, 

I  Mr.  Anderson,  and  Mr.  Moone. 

MR.  ANDERSON:  I  don't  mean  to  argue. 

THE  COURT:  Now  Mr.  Moone,  just  listen  to  the  ques- 

tion  that  is  being  put  to  you. 

I  THE  WITNESS:  Okay.  . 

I  THE'  COURT:  And  just  answer  that  question  and  then 

!  for  the  “ 

I  snythin,  el»o  that  need,  to  be  brought  ott,  they  wrll 

„kyou.  but  the  question  is  a  very  direct  one.  «• 

listen  to  ft  end  ene.er  the  guettion.  titter  those 
‘  Qta.„  h.v.  beet  cancelled  or  they  haven't  been. 

.  „m  you  read  the  question  to  Mr.  Moone. 


please 


(Question  read.) 
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THE 

be  put? 

MR. 


COURT:  That  is  how  you  intend  the  question  to 

ANDERSON:  That  is  exactly  how  I  intended  it 


to  be  put. 


THE  COURT:  All  right.  Do  you  understand  the  ques- 

tion? 

BY  THE  WITNESS: 

A  Yes,  your  Honor.  As  of  this  date,  these  orders 
have  not  been  cancelled. 

THE  COURT:  All  right. 

BY  MR.  ANDERSON: 

Q  Now  with  respect  to  the  cartridge,  the  Munchkin 

cartridge,  there  is  no  magnetic  tape  in  that  cartridge,  is 


! 


that  right? 

A  No . 

Q  There  is  no. means  of  running  a  picture  such  as 

you  have  run  here  in  this  video  monitor,  is  that  correct? 

A  i-m  not  sure  I  understand  the  question. 

Q  well  what  is  exactly  a  home  video  cartridge? 

I  A  home  video  cartridge  is  what  engineers  call  rom 


q  R-o-m? 

A  R-o-m, 

that  is  dedicate^ 
or  larger  memory# 
32  K.  32  K  has  1 


read-only  memory- 
First  of  all# 
based  on  numbers 
ess  memory  than  6 


It  is  a  semi  conductor 
semi  conductors  have  smaller 
e  PK  has  less  memory  than 
4  K  or  we  could  use  reverse 
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analogy.  But,  rom  lg  read_only  memory.  It  ig  #  dedicated 

there  is  a  device  called  a  mask,  and  chip  mask  which 
is  sent  to  the  silicon  manufacturer  and  this  mask  is  what 

■v 

_rv.at._T>,  if  you  will,  on  a  production  line,  on  an  assembly 
line  basis  the  rom  that  is  in  that  cartridge.  It  is  not 
a  tape  that  you  would  find  in  a  video  tape  recorder  cassette 
or  that  you  would  find  in  a  musical  cassette.  It  is  not  a 
piece  of  petroleum  base  chemical  material. 

Q  Alone,  this  cartridge  called  K.  C.  Munchkin,  can 
do  absolutely  nothing,  is  that  correct? 

A  That's  correct. 

Q  It  has  to  be  plugged  into  a  thing  such  as  we  have 

here  on  the  table  and  I  will  have  marked  as  Defendants' 
Exhibit  2,  a  thing  called  a  console,  is  that  correct? 

A  That  is  correct. 

Q  And  the  console  that  we  have  here  is  a  console  made 

b,  North  American  Phillips,  bearing  the  «...  odyssey  1.  can 

you  see  it? 

A  That's  correct. 

.....  mt,.  Defense  Exhibit  what? 

THE  COURT:  That  is  ueiena 

MR.  ANDERSON  s  Defendants'  Exhibit  2,  your  Honor. 

the  COURTS  .  All  right. 

BY  MR.  ANDERSON: 

.  new  Mr .  Moone.  •»  1  — 

even  plug  the  Odyssey  2  Munchkin  cartrldge  ^ 
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made  by  Atari? 

A  That  is  correct. 

Q  It  would  serve  no  function  if  you  could,  is  that 

I 

% 

I  right,  if  it  were  modified  mechanically  so  it  would  plug  in, 

I  it  still  wouldn't  do  anything? 

i  A  To  my  knowledge ,  physically,  it  would  not  fit  in 

the  Atari  machine.  From  an  engineering  point  of  view,  it 
would  not  work. 

I  Q  Because  it  would  not  fit  and  also  because  it  just 

would  not  work  electronically  and  logically? 

A  Yes. 

I  Q  So  there  is  no  way  anyone  will  ever  buy  an  Odyssey  2 

5  Munchkin,  k\  C.  Munchkin  cartridge,  to  plug  into  an  Atari 
I  console,  is  that  correct? 

6  No,  I  can't  —  I  would  disagree  with  that,  by  the 
*  faet  that  retailers  Toys-B-cs  specifically  h.ye  ted  to  cod. 

17  aisles  relative  to  inventory  by  specific  ..nef.cter.rs 

18  nsumers  have  been  so  caught  up  in  this  video  game 
I  because  consumer^ 

1.  t  had,  in  fast,  purchased  cartridges  unwittingly 

■  frenzy  that  they  ' 

I  ,  .  knowing  that  they  didn  t 

“  end  pieced  the.  i» 

P  ,  £it  ,„d  that  could  be  substantiated  for  the  recoru. 

I  -  So  you  are  .saying  ***  ***  “ 

II  ,  Atari  cartridges  are  with  the 

■  t0  lat*1  h  „„.t.  tn.  Odyssey  cartridge. 

“  clear  «“l  l,“  ” 

'*  !|  are  with  the  clear  «—  Odyssey? 
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"  In  some  cases. 

°  “eCaUSe  otherwise,  the  purchaser  might  inadvertently 

3ick  up  one  that  did  not  fit  into  his  particular  console? 

A  Right. 

^he  thing  that  identifies  the  cartridge  for  the 

consumer  and  whether  he  can  use  it  in  his  console  or  not  is, 
first  and  foremost  the  name  Atari  or  Odyssey  or  whatever 
the  manufacturer  is? 

A  No.  No.  First  and  foremost  are  the  graphics,  or 
the  illustrations . 

Q  The  illustrations  where? 

A  The  illustrations,  different  kinds  of  illustrations, 

the  package  illustration. 

Q  Now  you  didn’t  put  a  corresponding  package  lllustra- 


ion  -- 

the  COURT:  Walt  a  minute.  Wh.n  you  said,  "this 

Rind"  you  b.ndin,  ov.r  V-  «*«  to 

Plaintiffs'  Exhibit  «.  «U  ri.ht,  P-csad. 

3Y  MR.  ANDERSON: 

q  JM  mats  not  asked  any  du.stion.  about  a  — 

*'  loB  of  a  K.  C.  HunohRin's  Rtaphio.  but  only  about 
illustration  of  ^  ^  ^  ,r.phlo.,  in  tha  .»,ot  Part  of 

the  ad.  ^  5l„ul,tea  punohRins  and  muhOh.t. 

the  picture,  *n  .  that  correct? 

tiny  piotur.  of  tha  TV  display,  f 
and  a  v.ry  tiny  P  ,„„„a„t.  this.  »ha» 

*  coin,  back  to  my  previous 
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I  first 


saw  this,  I  said  this  was  Pac-Man. 


¥ou  Will  agre 


yree  -- 


A  Visually,  I  said  this  wa 
“  And  you  are  referring  -- 
A  When  I  saw  the  screen-  w 


s  was  Pac-Man. 


I  saw  the  screen,  when  I  saw  the  characters, 

Irfhen  I  saw  the  blue  maze,  when  I  saw  the  characters,  when  I 
saw  the  game' on  the  television  set  that  showed  the  wraparound 
features,  that  showed  the  Pac-Man  with  his  mouth  open  eating 
dots,  when  I  saw  power  pills. 

Q  How  could  you  tell  all  of  that?  As  I  look  as  this  -- 
A  As  a  Pac-Man  player. 

Q  On  this  small  s-crean  you  could  tell  all  of  that 

V 

as  a  Pac-Man  player,  is  that  right? 

I  have  20-20  vision.  I  can  see  that  the  Pac-Man 

[  does ,  indeed,  have  its  mouth  open,  he  is  eating  dots,  it 

‘  appears  he  is  moving  in  the  dir.etion  of  the  ghost  on  this 

'  screen  and  I  can  see  in  this  larger  illustration  that  the 

8  V  his  mouth  open  and  that  he  is  eating  dots  in 

1  Pac-Man  has  his  moutx*  y 

•  right  here  U.dicating) .  and  he  is  moving  through 

1  this  screen  right 


a  maze . 


in  more  or  less 


vou  see  that  in  the  three-dimensional  representation 

le.s  a  .«U.ed  artisfs  conception  that  fills  all 

.  ,  is  that  what  you  are 

_  aha  mv  set  IS?  IS  cnav. 


but  the  area  where  the  TV  se 


referring  to? 


Yes  . 
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-  Have  you  ever  seen  that  kind  of  a  display  of 

characters  looking  like  that  on  an  actual  K.  c.  Munchkin 
game  display? 

A.  These  particular  characters? 

the  red  and  green  and  gold  one  there? 

A  I  am  not  technical  enough  to  say  they  are  on  the 
* 

same  scale  but  the  representation  that  I  have  seen  on  the 
screen  is  quite  similar. 

Q  I  would  like  to  hand  you  a  document  that  we  have 

been  given  as  Plaintiffs'  Exhibit  12,  which  hasn't  been 
referred  to  in  your  testimony  but  it  does  appear  to  have  a 
larger  display  of  the  K.  C .  Munchkin  field.  Is  that  how 

-Jr 

you  understand  that? 

MR.  VITTUM:  Well,  your  Honor,  I  don't  know  tnat 

this  witness  has  seen  this  particular  exhibit.  It  is 
a  local  advertisement  from  Chicago.  He  is  obviously 

studying  it  right  now. 


the  COURT:  See 


if  he  recognizes  it 


If  he  doesn ' 


he  can  say  30  • 

BY  THE  WITNESS:  to 

..  to  your  question  the  field  «■>•“• 
a  In  response  to  y 

x  see  the  Pac-Man  with  his  mouth  open 
be  a  bit  larger.  that  has 

,ot  x  see  a  maze.  I  see 
about  to  eat  a  dot. 

X  See  all  the  similar! 

wraparound  features . 
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BY  MR.  ANDERSON: 

°  1  juSt  a3ked  y°u  if  do  believe  this  represents 

K.  C.  Munchkin  as  you  understand  it. 

A  It  represents  Pac-Man  to  me. 

Q  Not  K,  C.  Munchkin? 

A  That  is  correct. 

Q  But  Pac-Man? 

A  That's  correct. 

Q  Now  the  Plaintiffs'  Exhibit  4  in  front  of  you 

also  at  the  same  time,  do  you  have  that? 

A  Yes. 

Q  That  is  a  Pac-Man  advertisement? 

^  This  is  the  advertisement  from  Midway  Manufacturing. 

This  is  their  piece  of  sales  literature. 

Q  would  you  put  Plaintiffs’  Exhibit  4  in  front  of 

'  you  and  Plaintiffs'  Exhibit  12  in  front  of  you  at  the  same 

I 


ime  . 


1)  -  .r 

A  12,  right. 

.  i _ v  Plaintiffs'  Exhibit  4 

Q  NoW  i  would  like  you  to  look  at  Plamt 

A  Right. 


The  Pac-Man  display. 


es  it  not? 


RigUt*  let.  field  of  uniformly  spaced  dots, 

Now  it  has  a  complete  field 

3t?  missing.  Some  of  the 

soma  of  th.  dot*  ara 
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dots  have  been  -  i  oa„  only  pcesulne  lhey  ^  ^  ^ 

I  notice  in  the  Midway,  too,  on  the  right-hand  side  there 

are  no  dots  whatsoever  on  this  field. 

■* 

Are  there  when  the  field  is  --  before  the  game  begins? 
A  Before  the  game  begins,  yes. 

Q  All  those  lines  are  filled  with  dots? 

A  Yes. 

Q  So  every  pathway  for  the  characters  to  follow  in 
Pac-Man  is  filled  with  dots? 

A  Yes,  it  is. 

Q  That  is  not  true  in  K.  C.  Munchkin,  is  that  right? 

A  That's  correct  -and  I  previously  testified  to  that. 

Q  Yes.  Now,  the  dots  in  Plaintiffs'  Exhibit  4  for 

L  Pac-Man  are  uniformly  spaced  throughout  the  field,  is  that 

i 


15 

|  correct? 

16 

A 

That  is  correct. 

17 

Q 

That  is  not  true  in  Pac-Man? 

18 

A 

I  previously  testified  to  that. 

19 

Q 

And  in  Pac-Man ,  all  of  the.  dot. 

•  „  is  that  correct? 

at  all  times,  is 

A  That's  correct. 

.Wn  the  dots  never  stand  still,  is 
q  m  K.  C.  Munchkin,  the 

t?  They  move  all  the  tir.ic. 

that  correct? 

A  to  some  degree. 

,he  3peed  of  those  dots  varies, 
j,  n  To  some  degree.  The  speed 
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xUe  speed  of  the  dots  varies. 

0  And  of  course  the  speed  of  the  dots  can't  vary  in 
Pac-Man  because  they  never  move,  is  that  right? 

■v 

A  They  are  stationary.  If  I  can  interject,  the 

^ 3  no*"  the  only  issue.  As  a  game  player,  there  is  also 
the  location  of  the  power  pills.  To  become  proficient  at 
Pac-Man ,  one  must  consume  power  pills  before  you  can  turn  the 
tables,  so  to  speak,  before  you  can  become  the  pursuer  versus 
the  pursued.  The  location  is  the  same.  The  location  is  always 
n  in  the  corners . 


Q  The  power  pills  in  Pac-Man  are  large  and  the  same 

color  as  the  dots  ,  is  that  correct? 

A  They  are  blue  —  well,  I  am  sorry,  they  are  not. 

They  are  the  same  color,  approximately  the  same  color. 

Q  They  were  blue  in  your  visual  display  that  you 

played  out  of  the  tape  reuardingon  this  Sony  monitor,  weren* t 


they? 


A  on  that  particular  monitor? 

q  OD  thi.  P.r.ioulub  — «  l°a»  T“ 

*»  _  _  _ .  r  n  ’ 


th. 

blue  >  aren't  th.y> 


«  ui up  those  power  pills 
thing  was  blue,  ^ 


They  weren't? 
x  think  what  we  saw,  bee 


ause  of  the  angle  of  the 


nd  I  think  anyone 
II  camera  ana 


can  a 


ppreciate  wi 


th  the  angle  of 
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the  camera  there  would  be  a  slight  deflection*  That  is 
merely  a  question  of  optics*  So  you  may  have  seen  some 
blue*  It  was  merely  the  bleed  from  the  maze  itself  over  into 


the  dots. 


Q  Well,  when  you  --  yes,  go  ahead.  I'm  sorry. 

A  I  think  that  to  my  knowledge  that's  all  it  was* 

I  physically  watched  that  game  being  filmed  and  it  was  a 
question  of  being  able  to  get  up  and  get  the  proper  angle 
because  that  is  monitor  that  is  fixed  on  a  stationary  object 
and  it  wasn't  able  to  move  as  well  as  it  was  able  to 

come  and  get  a  frontal  view  of  this  game  right  here  (indicating) 
Q  When  your  counsel  played  this  TV  monitor  with  your 

prepared  tape ,  isn’t  it  a  fact  that  everything  was  blue? 
h  That  everything  was  blue? 


There  was  no  red 


d  in  the  picture  at  all? 


Well,  some  o 


f  the  characters  are  red. 


On  th 


this  monitor  when  your  display  was  being  presented. 


this  tape? 


Some  o 


f  the 


characters  were  red.  Some  of  the  ghosts 


were  red. 


: 


Can  we 


Sure  . 


run  that  tape  through? 


VITTUM:  Do  yo 


u  intend  the  K.  C.  Munchkin  or 


I  j  the  Pac-Man  game? 

I  MR.  ANDERSON*  This  is  fine. 

1  I 
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BY  MR.  ANDERSON: 

Q  Now  what  colors  do  we  see  in  that  field  right  now? 
>ie  see  blue.  I  can  see  either  a  sort  of  yellowish 


green  r  sort  of  a  washed  out  yellow- 
Q  What  is  that? 

A  That  is  the  Pac-Man. 

Q  You  mean  the  Munchkin? 

A  The  Pac-Man. 


green . 


. 


Q  We  will  get  to  that.  Can  you  move  it  either  way? 

A  Now  you  notice,  I  just  saw  an  orange  one. 

Q  All  right.  I  admit  they  all  look  almost  blue  to  me. 

A  Well,  there  is  -that  guy  is  pink.  They  turn  blue 

because  they  ate  a  power  pill.  That  is  what  happens  in  both 

games.  That  is  the  similarity  between  both  games. 

o  isn't  it  a  fact  you  had  the  color  set  to  make  this 


very  blue? 

A  No, sir. 

Q  AU  rlght.  Back  to  the  wo  oxBibiw. 

„.oh  th.  K.  C.  Munchkin  aav.ttik.mant  with  a 

Exhibit  12  which  is 


display  shown 


,  and  Plaintiffs'  Exhibit  4? 


I  A  Rl9  is  a  maze  shown  in  the 

i  it  a  fact  that  tnere  is  a 

Q  isn  t  i  Pac-Man,  in  wmch 

23  .  ,aV  the  visual  presentatio 

■  Pac-Man  display,  with  solid  areas 

94  >  w  maze  outlines  are  double  line 

■  all  of  the  maze 


defined  by 


the  double  lines? 
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A 

Q 

A 

Q 

A 

Q 


That  is  true. 

Now  that  is  not  true  in  K.  c. 
No. 


Munchkin,  is  it? 


ihe  mazes  are  different  in  that  respect/  at  least? 


the  maze 


I  disagree. 

They  are  not  different  in  that  respect? 

A  I  disagree  because  the  key  to  the  game  is  traversing 
The  fact  it  is  a  double  line  in  a  single  wall  maze, 


you  can't  go  through  that  narrow  lane  between  the  two  walls. 

Q  You  mean ,  the  key  to  the  concept  of  the  game? 

A  Yes ,  sir,  that's  right.  As  I  testified  earlier, 

there  were  certain  engineering  tradeoffs  because  the  resident 
memory  in  this  machine  prohibits  one  from  making  all  of  those 
changes  or  all  of  those  modifications  in  the  home  version,  hut 

lt  doesn '  t  it  .«!«  «  “«““»*  £<“  ““ 

to  traverse  the  maze. 

Q  Thert  it  is  your  testimony,  in  spite  of  these  various, 

f  fche  visual  display,  your  contention  is 
many  differences  of 


K.  c.  HotCli.  »».  «>•  . 

A  „  *“4-  "■'*•*'  *  ' 

,  ,  if.  ig  pjjC“"Man. 

t  K.  C.  Munchkin 


question?  Would  you  like  it  to  he 


I  Plea”'  ,  to  t„.  witness. 

the  COURT:  Read  the  question 
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(Question  read.) 


BY  THE  WITNESS: 


J  1  would  like  a  better  terminology  or  definition 

% 

of  concept. 

THE  COURT:  Now  Mr.  Moone  — 

THE  WITNESS:  Yes,  sir. 

THt!  COURT:  Just  answer  the  question  and  we  can  go 


■ 


on  to  something  else. 

THE  WITNESS:  All  right. 

THE  COURT:  Did  you  get  the  answer? 

BY  MR.  ANDERSON: 

q  The  answer  was  yes  as  I  understand. 

A  Yes  . 

the  COURT:  now  help  me  because  I  was  distracted. 
Miss,  would  you  read  the  question  and  the  answer  to  me? 
I  want  to  hear  the  question  and  the  answer. 

( Record  read . ) 

\Y  MR.  ANDERSON: 

0  »o«.  ,. ««««-"  “hiWt‘ 

,  te  picture,  Plaintiffs 

^  lust  to  complete  tne  p 

*■“'  9oo,t" 
Exhibit  4,  tne 

is  that  right? 

A  VeS*  •  .i.  like  a  white  sheet  or  a 

o  And  they  look  a  lxttle 

one  with  two  eyes  showxng? 
colored  sheet  over  someone 
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A  Right. 

--ow  isn't  is  a  fact  that  there  are  no  such  ghosts 

t.ii-  iik _  a  colored  sheet  or  a  sheet  covering  someone 

% 

in  the  game  K.  C.  Munchkin? 

A  Well,  what  I  am  looking  at  on  ray  --  what  I  see  in 

this  black  and  white  copy  is  something  with  two  eye  slits  in  it 

* 

that  appears  to  be  standing  on  three  legs  and  what  I  see  in 
this  copy,  which  is  Midway,  is  something  with  two  eye  slits 
in  it  that  appears  to  be  standing  on  three  legs. 

Q  Do  you  see  the  horns? 

A  I  see  a  tremendous  similarity.  I  see  the  horns  in 

1  this  one  (indicating) . 

Q  do  you  see  the  munchers  have  horns,  in  Plaintiffs' 

I  Exhibit  12? 

I;  A  !  gee  a  slight  protrusion  above  the  eyes, 

f  .  .  show  vou  official  rules,  Odyssey  2, 


sn  a  K.  C.  Munchkin  cartridge, 


A 

I  see 

16 

Q 

I  wou 

17 

I  K  ♦ 

C.  Munchkin, 

18 

i  and 

you 

said,  1 

19 

is 

that 

correct 

20 

A 

Yes  . 

21 

ind  dia  you  — w-  it  i* 

v  C.  Munchkin  cartridge, 

No ,  a  fc  • 


■  one  . 


X  had  th 


is  particular  cartridge. 
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Q  And  was  that  cartridge  purchased? 

A  Was  that  purchased  by  me?  No, 

Q  Purchased  by  anyone  on  behalf  of  Atari? 

A  I  assume  it  was  purchased  by  our  counsel. 

MR.  VITTUM:  Yes,  it  was,  your  Honor. 

BY  MR.  ANDERSON: 

Q  Did  the  instruction  book  come  with  it? 

Yes  . 

And  had  you  seen  the  instruction  book? 

I  read  through  an  instruction  book. 

And  was  it  an  instruction  book  the  same  as  Defendants' 


A 

Q 

A 

Q 


up  a  copy  of 


Exhibit  3? 

A  Yes. 

„R.  AKDCPSOH:  Vout  Honor,  may  I  hand 

De fondants ‘  Exhibit  3  to  you? 

the  COURT:  Yes. 

THE  WITNESS:  Your  Honor,  would  you  like 

THE  COURT,  Tbi.  i»  rl,h«  ».»• 

"  "*•  M‘DE,S0N;  f„  to  ioot  a.  ««  • 

_e  but  the  inside  cover  and  ask  yo 
not  the  back  pag  •  ■  „  have  a  copy  of 

MR-  «BUPKA!  COUnSe1'  was 

rtf  the  ones  that 
H.bit?  This  is  one  of  the 

the  exhibit. 

suppli^  to  us. 
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Thank  you. 


BY  MR.  ANDERSON: 


Q  Is  that  what  you  understand  the  characters  in 
K.  C.  Munchkin  looked  like? 

A  In  which  --  I  am  sorry.  Which  page? 

Q  The  last  two  pages.  It  is  Pages  14  and  15. 

A  No  ; 

Q  Of  the  instruction  book. 

A  No ,  not  at  all.  What  you  have  is  an  artist's 

rendition  here  and  what  I  have  seen  is  something  that  ha: 

more  rounded  shoulders,  for  example. 

I  see  the  eyes  in  neither  example  but  I  think 

I  clearly  what  I  see  here  is  something  that  has  sort  of  a 


rounded  or  stooped  shoulder  effect. 
Q  And  you  are  looking  at 


y  iAi*  j. - 

.  more  0f  a  semicircular  versus  this,  which  is 
^  It  is  more  uj. 

.  r  ,it  is  a  square  edge. 

"T  -  you  looking  .0  — 

.»*  oo.p.bing  in  —  »  “*  »  ‘  ‘  ' 

fhe  main  print. 

A  •  nv  or  electronically  that 

know  how  logically 

Q  DO  y°  th_  screen  of  the  TV  set 

_her  is  formed  on  the  sere 
picture  of  the  munener 

I  in  K .  C.  Munchkin? 

*  “““  “  13  _  ,  „  going  to  object  to 

MR.  VITTUM:  Your  Hono  , 
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that  inquiry  on  the  grounds  of  relevance.  It  seems  to 
me  we  are  going  fairly  far  afield  from  the  question 
which  is  before  the  Court,  which  is  the  similarity  of 
vac  images  of  the  audio-visual  works  as  they  appear  on 
the  screen.  The  technical  matter  of  how  that  may  be 
formed  in  an  electronic  memory  or  cartridge  as  opposed 
to  a  magnetic  tape  or  even  a  motion  picture  film  is 
not  before  the  Court. 

THE  COURT:  I  can  look  at  these  exhibits  and  tell 

the  similarities  between  the  screen  of  the  Pac-Man  game 
and  the  screen  o£  the  K.  C.  Munchkin.  I  can  do  that. 
Vou  can  Show  it  to  me.  I  don’t  think  it  is  necessary 


:o  ask  Mr.  Moone . 

MR.  ANDERSON:  All  right. 

tHE  COURT:  I  will  sustain  the  last  ejection. 

Let  us  proceed.  Could  you  state  for  the  record 

did  that  brought  that  on  the  screen? 
n,.  is  it  that  you  did  tnat 
v/n  ^  ^  ^  ▼  v*  vs 

«.  "  yo"£  7rd . 

d  the  number  zero  on  the  keyboard 
just  presse  Exhibit  2,  which  caused 

Defendants 

Odyssey  2  con  »  Odyssey  2  screen. 

•  uiar  display  to  appear  on 
one  partic  .  lay  or  one  of  the 

THE  COURT:  is  that  the 

displays  one  Qf  the  displays, 

MR •  ANDERSON:  That  1 


your 


Honor  • 
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BY  MR.  ANDERSON: 

o  Me.  Moone ,  is  that  correct,  that  is  only  one  of 
the  displays? 

A  That  is  correct.  ' 

MR.  VITTUM:  Your  Honor,  may  I  have  the  Court's 

permission  to  stand  over  in  the  corner  so  I  may  watch 


that? 

THE  COURT:  Surely. 

BY  MR.  ANDERSON: 

Q  Mr.  Moone,  is  this  what  you  saw  when  you  actually 

saw  a  K.C.  Munchkin  game  played? 

A  Yes,  it  is. 

Q  NOV  I  think  you  have  indicated  that  as  you  looked 

at  the  exhibits  of  advertising,  there  ».s  none  difficulty  in 
telling  lost  what  the  characters  looked  like.  Can  you  tell 

better  from  the  actual  display? 

A  Yas,,  I  can. 

I  •  ht  now,  to  help  the  Court,  this  is  one 

q  All  right.  N°w' 

I  *  .  ,  .  that  correct? 

I  ■  v  c  Munchkin,  is  tn<,L 

mode  of  playing  K.  t. 

I  A  That’s  correct. 

I  know  how  many  modes  there  are 

|  Q  DO  you  know  don't  know. 

,  x  holies.  there  are 

l  to  be  honest.  1  <J“"  11  *“  later. 

■  •  Ht  We  will  develop  that 

4  i  Q  A11  rxgh  nut  here  (indicating 

■  ,  s-hat  comes  out  nere 

■  ehis  aentlamen  that 

■  Now,  this 
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is  called  the  »e„cher.  is  that  tight,  the  orange  one  and  the 
red  one? 

A  Those  are  ghosts. 

Do  you  know  what  Magnavox  called  them,  do  you  know 
what  Odyssey  called  them? 

A  I  know  them  as  ghosts. 

Q  Okay.  These  colored  characters  that  come  out,  the 
red  one  and  the  orange  one,  they  have  one  appearance  when  they 
are  moving  and  then  as  they  change,  they  have  horns,  don't 

they? 

A  At  this  point  they  have  stooped  shoulders.  When 

they  turn  a  corner  on  an  angle,  they  have  a  different  image. 

q  And  that  image  is  not  used  —  that  different  image 

.  in  Pac-Man.  That  is  different  from  anything  in 
is  not  used  xn  rag 

Pac-Man,  is  that  not  correct? 

A  Somewhat  different. 

A11  right.  Now  are  you  aware  ~ 

nrior  to  turning  at  an  angle,  it 
a  At  the  same  time,  Prl 

j  That  is  the  same  stooped  shoulder 
it  is  stooped.  That 

is  the  same. 

t  talked  about  earlier. 

‘-7-,  you  ...»  —  -  —  "  “  •l9h“~t 

in  video  games? 
matrix  m 

A  No-  .  to  the  blue  character 

._ht  Now  with  respect 

Q  All  right. 

i  that  sits  above 


the  box 
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A  Right. 

he  is  smiling  there  with  horns,  isn't  he? 

A  That's  correct. 

■v 

^  And  there  is  no  smiling  character  with  horns  in 

Pac-Man,  is  there? 

A  We  are  not  playing  games  right  now.  This  is 
simply  what  -- 

THE  COURT:  Now  Mr.  Moone,  I  have  to  interrupt. 
Just  answer  the  question. 

BY  THE  WITNESS: 


A  It  is  not,  that  is  correct. 

THE  COURT:  Go  ahead, 

y  MR.  ANDERSON: 

0  Now  underneath  th.  Munchkin,  who  la  the  ..lling 

entle.aD  with  horn,,  is  .  tow  and  that  lox  keep,  .tapping 
l.  90-degree  step.  a.  the  ,«  1.  P«-“" ^ 

Right. 

There  Is  nothing  UK.  that  in  »<=-*»•  “ 

The  rotation  of  the  box, 

Th.  rotation  of  the  how 

is  no  square  box  in  Pac-Man, 

in  fact,  there  rs 

elongated  box,  *s  ^  &  slightly  different  formatio. 

A  Ju8t  slightly  ^  three  Qf  what  you  can 

It  is  big  enough  to 


A 

Q 

A 

Q 

A 

Q 
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ghosts? 


A 

Q 

A 


That  is  correct. 

And  Pac-Man  uses  four  ghosts? 

That  is  correct. 

Now  Munchkin  has  only  three  Munchkins,  is  that 


correct? 


MR.  VITTUM:  You  have  to  answer  audibly.  Answer 
audibly.  You  can’t  just  nod. 


BY  THE  WITNESS: 


Yes  . 


BY  MR.  ANDERSON: 

q  You  talked  about  power  pills  and  they  are  large 

pills,  much  fatter ,  larger  than  the' dots? 

A  Right. 

Q  NOW  there  is  »o  such  larger  power  dot  in  K.  C. 

Munchkin ,  in  th.t  correct? 

fhat's  correct. 

A  Them  i.  not  a  larger  dot,  th.t 

talked  about  wrapover  as  a  tern,  well  m.ow,. 
o  Now  you  „ 

is  that  right?  The  industry  has  oeen  n 

in  th.  trade.  ^  ^  Tv  «  -r.p.round? 

wrapover  sincu 

A  wraparound, 

g  wraparound.- 

A  Wraparound,  right.  programming 

s  is  just  a  Standard  way 

n  wraparoun 
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IA  When  I  talked  to  programmers,  they  called  it  a 
wraparound  feature.  When  I  talked  to  people  in  the  arcades, 
they  calj.  it  a  wraparound  feature  and  I  am  sure  managerial- 

I  v 

type  people  may  know  that  term.  I  think  it  is  a  term  fondly 

I 

I  used  by  players  and  programmers. 

|  Q  And  with  respect  to  the  different  modes  of  play, 

H  Pac-Man  has  'only  one  mode  of  play,  is  that  correct? 

I;  MR.  VITTUM:  Objection,  your  Honor.  X  am  not  sure 

I  what  is  meant  by  "mode  of  play." 

I  THE  COURT:  Could  you  explain  what  you  mean  by  that, 

I  Mr .  Anderson? 

I  Mr.  ANDERSON:  Yes,  indeed.  I  am  sorry. 

13  .. 

■  BY  MR.  ANDERSON: 

14  n  Pac-Man  has  only  one  maze,  is  that  correct? 


That's  correct. 
And  that  one  maze 


is  always  constant,  it  never  move. 


or  changes? 


maze? 


That's  correct. 

way  you  can  have  a  va 
There  is  no  way  y 


riation  in  the 


I  ,  to  my  knowledge,  that  is 

A  j  _  i  am  sorry.  I*  Pac-Man, 

l  q  now  you  have  name 

I  every  one  or  y 


and  Pokey 


is  that  right? 


A  «« 


H,  they  also  have 


nicknames,  but 
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All  right.  But  they  have  those  names? 


Yes  . 


Q  And  do  you  know  their  nicknames  by  any  chance? 

A  Inky,  Blinky,  Pinky  and  Clyde. 

Q  Now  you  are  not  suggesting  that  Magnavox  or  Odyssey 
has  ever  used  any  of  those  names  that  are  displayed  here  in 


■  the  console  of  the  Pac-Man  game? 

■  A  No,  I  am  not. 

I  q  Pac-Man  has,  at  the  bottom,  a  set  of  fruit  symbols, 

I  cherries  and  oranges,  is  that  correct? 

I 

A  That  is  correct. 


tions? 


,  And  those  move ■ up  into  the  -see  under  oert.in  oondi- 

> 

h  That  is  correct. 

Q  And  they  are  .11  sp.ci.l  pnintsl 

A  And  those  .re  honu.  points  or  h.ve  some  point  v.ius. 


that  is  correct 


>r  rect .  ^  , 

K  c  MunchKin  has  nothing  like  that  at  all. 

Munchkin,  K.C. 


is  that  correct? 


A  Thafs  correct.  correct  th.t 

f  the  scoring#  isn 

0  .  Z-Z  ~  —  — - 

Pac-Man  1  1  _  „Tw0  uP“? 


■ac-Man  is  r-  wo  up«? 

.  .„d  on  the  right  it  -V- 

■One  up  allu 


h  Correct. 

q  There  is  no 


. _  k  C.  Munchkin? 
luch  provision  m  K.C. 
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A  But  you  and  I  can  still  play  against  each  other  on 
that  game. 


The  answer  to  my  question  is  no? 

It  does  not  have  a  mode  in  the  left-hand  corner 
and  in  the  right-hand  corner,  yes. 

Q  It  doesn't  have  any  provisions  for  two  players 
playing  together  and  alternating  and  running  up  scores  and 
recording  them  in  any  way,  is  that  correct? 


A 

Q 


That ' s  correct . 


Now  in  K.C.  Munchkin,  there  is  a  keyboard  associated 
with  the  game,  is  that  correct? 


A  Right. 

q  Tfiere  is  no  keyboard  associated  with  Pac-Man  at  all, 

is  that  correct? 


A  That's  correct. 

g  And  t»  K.  C.  HunCKin,  th.  PW-  «“ 

'  *  „d  rocor*  own  1*  ‘boy  ^ 

keyboard  and  re  com 
is  that  correct? 

*  That"  t;:  »«.=*  *»**  ^  ^  °f 

play  in  K.  -  _ trying  to  st«i 


Pl*y  ln  t„.  problem  of  trylM  to  •»* 

■inviaiblo  ••  •"  '>1Sy,r 

^  1 t  even  see,  is  tna 

when  he  can  c 

within  the  maze 

.  - .  «i.«  —  -  —  ? 

0  •  - 1~9- d°  you 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


The  computer . 
Nothing  else? 

To  my  knowledge , 
Is  it  when  the 


no . 

■V 


Munchkin  hits  a  wall,  do  you  know? 

I  do  not  know,  no. 

You  haven't  played  it  that  much? 

I  haven't  played  that  particular  game. 

What  games  have  you  played  on  Munchkin? 

Similar  to  the  ones  that  are  up  there  right  now. 
Just  the  first  one?  I  might  say  I  just  punched 
reset"  and  "Mode  6"  on  the  keyboard  on  Munchkin  though  it 
is  now  playing  one  of  the  invisible  modes  and  as  I  think  you 
can  see,  yd’ur  Honor,  the  maze  does  'disappear ,  is  that  right, 

Mr.  Moone? 

A  Yes . 

,  v. _  there  is  a  new  dimension  of  the  game 
q  so  in  Munchkin,  there 

where  you  are,playing  .  cailed 

THE  COURT:  It  all  disappears  except 

nd  just  to  test  if  I  am  understanding  this. 

the  wraparound,  just 

„  the  «»«•—  ~ 

”lWSSi  ""  “ 

„„  v»a  your  Honor,  the 
MR.  ANDERSON:  fWM  You 

right  and  the  left  oniy  testing  my 

THE  COURT:  Yes.  all  right. 
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I  BY  MR.  ANDERSON: 


mazes  that  is 
even  a  part  of 
A 


So  that  is  a  dimension  of  the  game  with  invisible 
available  in  K  *  C.  Munchkin  that  just  isn't 

■v 

Paq-Man,  is  that  correct? 

But  I  would  offer  that  the  dots  are  still  there,  the 
power  pills  are  still  there. 

Q  Yes,  and  they  are  moving? 

A  That's  correct  — 

Q  There  are  only  12? 

A  --  as  I  testified  earlier. 

[■  Q  And  there  are  only  12  of  them,  there  are  only  12 

dots  in  Munchkin? 

A  Yes. 

|  q  There  .re  well  •>«'■  M  .20°  in  16 

correct? 

I  A  A.  ,  ..rti.ua  earlier,  there  are  o.rt.in 

[  u.itatioh.  within  the  ho„e  eihee  ~  ~ 

tr  not  the  «...  o.  .«  theee  ««—*»  “  ‘ 

Q  you  don't  know  that? 

A  Ri9ht*  if  !  press 

I  „  Mr  Moone.  is  it  correct  also 

Q  NOW  M  i  of  the  K.C.  Munchkin 

1  Dress  *9*  the  console  of  the 

I "reset"  and  then  press 

I" :  . . . . . 


whe 


t.  he  =•»  create  hi.  «» 
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Right. 


Q  So  in  that  case,  by  pressing  any  letter  and  number 
and  enter,  I  build  a  new  line,  is  that  correct? 

A  Right. 

Q  Now  that  is  unique  to  K.C.  Munchkin,  so  far  as  Pac-Man 
is  concerned,  isn't  it? 

A  Yes . 

'  H 

Q  Pac-Man  has  nothing  like  that? 

A  Pac-Man  does  not  have  that  feature. 


MR.  VITTUM:  Mr.  Anderson,  are  you  done  over  here? 

MR.  ANDERSON;  Yes,  I  think  so. 

MR.  VITTUM:  So-  he  can  go  back  and  sit  down. 


BY  MR.  ANDERSON: 


Q  now  Mr.  Moone,  you  filed,  you  signed  an  affidavit 

this  case? 

A  Yes,  I  did. 

q  „„  you  by  a°y  <=“»«  °£  1,7 

A  My  COPy  .*  -  *»—  “  “  b’“k  “  tBE  ^ 

„  vi tTUM :  We  will  provide  him.  with  a  copy* 

_  attached  to  the  motion  for 
T„E  COURT:  That  was  attach 

Yes  it  was,  your  Honor. 

MR.  VIT1U  •  ary  restraining  order. 

t„e  court.  .  -  **  * 

“l  *>»'*  °bl*cl  “  h*Vi”9 

VXTTUM.  «• 

.  „  frhe  witness  on  hi 
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your  Honor,  however  in  view  of  the  nature  of  the 
proceeding,  in  fact  that  the  Court  has  indicated  it  does 
not  intend  to  rely  on  the  affidavit  -  - 

THE  COURT;  Well  ttfat  is  because  Mr.  Anderson  said 
he  understood  the  proceedings  would  not  include  --  that 
is,  you  weren’t  going  to  offer  the  affidavit  in  evidence. 


were  you?  Mr,  Moone  is  right  here. 

MR.  VITTUM:  We  have  had  his  testimony. 

MR.  ANDERSON:  No,  I  did  not  plan  to  offer  the 

affidavit . 

THE  COURT:  All  right.  You  may  question  him  if 

he  has  made  a  statement  prior  to  his  testimony,  which 
he  has-*,  evidently.  You  may  ask  him  about  that. 

MR.  ANDERSON: 

Q  Now,  Mr.  Moone,  with  respect' to  Pac-Man.  is  it  true 

at  in  Pac-Man  when  the  yellow  Pac-Man  hits  one  of  your^ 

.  dots  he  becomes  an  agressor,  he  goes  after 
rge  or  colored  dots, 

4  <=  that  correct? 
ur  ghosts ,  1 s 

__ «  ^ 4-  •  c  correct. 

"  a  »  it  —  «-*  “  *“ 

°  A  tB.  —  *  — r  “*  3h““ 

««.  —  _  o>tch  them, 

so  the  ?ac  w  .  thein  slowing 

low  down  s  not  observed  the 

M  a  1  .  th.  »«• 


A 


game  player,  pursuer 

I  h.».  «».erv.a 
<*•»  »“ 
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Q  You  don't  know  whether  the  ghosts  slow  down  or  not, 
then,  in  Pac-Man? 

A  I  have  never  measured  the  speed. 

Q  You  never  observed  it,  is  that  correct? 

A  I  am  answering  the  question  as  a  game  player.  I  have 

not  noticed  that  the  ghosts  slow  down. 

Q  In  K  . C  %  Munchkin,  when  the  raunchkin  engages  one  of 

the  colored  dots,  do  you  know,  do  the  mundhers  slow  down  or 

speed  up? 


To  my  knowledge,  they  don’t. 

They  just  stay  the  same? 

That  is  correct. 

So  change  in  speed  at  all? 

No . 

,..a  ...  have  you  refer  to  your  affidavit, 
Q  x  would  like  to  have  yu 

h  b  au  from  the  bottom  of 
,  if  you  will ,  in  Paragraph  8,  up 

^  four  six  Unas,  the  line  that  starts 

that  paragraph,  two,  four, 

it  •*  do  you  see  tnatr 
i  i  **  its  overall/  do 
out,  "Well ,  as 


A 

Q 

A 

Q 

A 

Q 


A 

Q 

A 

Q 

A 


_r rv .  What  -- 
X  am  sorry  • 

Ar.  ,„u  on  p«.  »  .«  I- 
Page  5 •  *tght . 

Paragraph  8  . 

Paragraph  8. 

Go  dow  n  • 


0  GO  »»  ..  o—  — ’  di*““C-' 

A  "When  observe 
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Q  Rlght’  Go  down,  one,  two,  three,  four,  five,  six, 
seven,  eight,  nine,  ten  line3  to  "Well,  as"  the  line  starts. 
I  Do  you  see  that? 

A  Yes . 

Q  “Well,  as  its  overall  size  are  substantially  the 

same"  --  I  am  interested  in  the  next  sentence,  "The  opponents 
in  both  games  move  slightly  slower  than  the  players'  symbol 
after  a  flashing  dot  has  been  eaten." 


Yes  . 


q  Now  if  X  understand  what  you  said,  you  don't  know 

whether  that  is  true  or  not? 


I  have  never  calibrated  the  speed.  I  h 


ave  no  means 


-i* 

of  doing  it. 


affidavit? 


m>t  ...  the  basis  on  which  ‘».t  is  your 

o  Tn  terms  of  inserting  a  quarter 
Playing  the  games.  In  term 


for  pl.yins  *>«  your  testimony?  Do  yo« 

Q  *“*•  nt.  stow  down 

.  Pac-Man  the  components, 

say  that  in  power  dot  is  engaged? 

I-  -“'tsi::;::.th.tt,ym.y^.— r 

i  *  ”*p 

hot  I  «.•*  -  *“  ”  1#r  M  catch  th.h  X  CO  WM  ***» 

,  ™  anv  easier  to 

:  I  don't  «1»«  th*” 

I  from  them  <  „.s  important  to  P«t 

.  why  did  y°“  Ml“v 
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in  your  affidavit  then? 


A  Trying  to  be,  without  being  an  engineer,  trying  to 
be  as  technical  as  I  could. 


Q 

A 


All  right.  ' 

When  I  am  standing  there  playing  the  games  and  talking 
out  loud  to  myself  as  1  am  playing  the  games. 

Q  With  respect  to  K.C.  Munchkin,  when  the  munchkin 

engages  one  of  the  colored  dots  that  are  moving  about  the  maze, 
do  the  munchers  slow  down  or  stay  the  same  speed  or  speed  up? 

A  I  think  that  is  a  little  more  difficult  to  gauge 

because  you  don’t  have  the  same  distance  when  one  gauges 

3Peed  relative  to  distance  covered. 

have  any  idea  which  it  is?  Do  they  slow  down, 

Q  po  you  have  any 

speed  up  or  stay  the  same? 

_  ,  aame  player  is  that  they  react 

A  What  X  believe  as  a  game  P 

h  a  dot,  a  power  pill  in  Pac-Man,  or 
when  I  munch  a  aot, 

the  Sam6'  „  Dill  m  your  client’s  game,  I  believe 

whether  X  munch  the  power 

'  „nS  what  takes  place  after  that, 
that  what  happens,  wl 


similar . 

q  Very  similar 


Now 


what  you  mean 

to  try  to  quantize 


Very  3i  in  K  c.  Munchkin,  do  the 

can  you  tell  me  m  K.c. 
by  very  similar,  be  same  speed  after 

r-r  -1-'  »,  -  «  -  —  — 

tll.  .««•*  * 


u  .  i9  all  right* 

ears  to  take  pla<=* 
.  It  app«ars 


«.  .«•  *• 11  “k*s  pl,ce 
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in  Pac-Man. 


Q  What  does  that  mean  in  answer  to  my  question? 

A  They  appear  to  operate  in  the  same  manner. 


Q  Do  they  slow  down,  speed  up  or  stay  the  same  speed? 

A  They  stay  approximately  the  same  speed,  relative 

one  to  the  other,  Pac-Man  relative  to  Munchkin  or  vice  versa. 

Q  When  you  say  approximately,  in  your  affidavit  you 
say  slightly  slower.  Is  it  your  testimony  that  as  far  as  you 
1  know,  both  of  them  move  slightly  slower  after  the  even.  that 

I  you  are  talking  about? 

A  Slightly  slower, 

I  o  in  your  affidavit  at  Pa,.  6.  the  third  lit.  you 


state  "Also,  mino 


r  differences  exist  in  some 


of  the  colors  and 


sounds  accompanying  the  game. 


A  Right. 

hilarities  ar.  there  between  the  .ound, 
q  What  similarity 

nd  the  sounds  of  K.C.  Munchkin? 
of  pac-Man  and  the  _  __  4.  .  bit  of  an 


A  Wel1 


„Ui  i  think  that  is  a 
x  f  you  WJL  U/  x 


unfair  question. 


All  right. 


!  will  withdraw  that  one. 


BeCaUSC  ”  ,aht  j  don't  want  to  - 

C.ttrn,  back  to  the  t.obnolod/ 

stair  questions .  Hr.  Hoose. 

a8  ,et  us  proceed  then. 

— All  right,  1 


the 


COU  RT : 
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J  another  question  to  the  witness. 

BY  MR.  ANDERSON: 

Q  Tell  me  about  the  minor  differences  that  you  have 

■V 

referred  to  in  your  affidavit,  between  the  sounds  accompanying 

II 

the  K.C.  Munchkin  game  and  the  Pac-Man  game. 

A  In  which  reference,  if  you  would,  please? 

Q  It  is  at  the  top  of  Page  6  of  your  affidavit,  the 

third  line.  You  say,  "Also,  minor  differences  exist,  in  some 
of  the  colors  and  sounds  accompanying  the  game. 

A  Well,  that  is  in  terms  of  some  of  the  colors. 

Q  My  question  is  only  about  the  sounds. 

I  A  just  some  of  the  sounds?  It  is  simply  pitch,  I 

mean,  pitch  to  the  ear  itself.  It'  is  not  the  same  tone. 
r  Q  Am  I  correct  that  in  Pac-Man  the  game  actually  plays 


music? 

A 

Q 

A 
Q 
A 
Q 
A 
Q 

[  tunes? 

A 


There  is  a  tune,  sort  of  a  tune. 

There  are  no  tunes  in  Munchkin? 

I  hear  electronic  sounds. 

They  are  sounds.  I  hear 

Are  there  tunes? 

There  couldn’t  be  tunes. 

Th„.  couldn’t  b.  tunes? 

,  orause  of  the  chip  set. 

rJ°'  beCSU  _  there  couldn’t  be 

so  tn.te  ««•*  »—  *’“ 

.  „  is  not  s  tunc,  but  to  t„.  -— «• 

Well  to  me. 
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I  and  It  makes  a  noise  with  some  kind  of  pitch  and  tone  to  it. 

II  ldn't  call  it  a  tune  as  I  would  with  what  I  hear  in  Pac-Man 
1  but  knowing  what  I  do  about  the  two,  one  couldn’t  expect  that. 

Q  All  right.  With  respect  to  the  minor  differences 

III  in  some  of  the  colors  in  Munchkin  and  in  Pac-Man,  am  I  correct 
H  that  the  Pac-Man  character  is  yellow? 

A  That's  correct. 

q  And  there  is  no  corresponding  yellow  character  in 

I  K.C.  Munchkin,  is  there? 

A  As  I  testified  earlier,  the  color  of  Pac-Man  in  your 

■  game  is  a  yellow-green.  • 

*  -A11  right.  He  is  supposed  to  be  blue  and  I  do  believe 

'I  L  tfc.  n«»  «-  »**  y**r  TV.set  15  t0n'd  UP  *“  ” 

■  will  get  to  that. 

certainly  in  the  advertisement  which  you  have  in  front 
Plaintiff3 '  Inhibit  6,  the  Munchkin  is  at  the  bottom 

y  of  you  /  pjau 

I  isn’t  it? 

■  of  the  page ,  isn 

I  |  A  Right. 

And  he 

U  A  Exhibit  6? 

■  ves.  He  is  pretty  blue,  isn't  he7 

■I  *  vr*; 

nRT.  Mr.  Anderson, 

III  THE  COURT-  «  .  .  ^  _re  going 

■  but  X  think  we  are  go 

_  r-i  ni shod  with  this  witness 
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to  have  to  take  a  recess  in  this  case, 

Mr.  Grice,  it  will  be  all  right  to  have  the 

matters  remain  on  the  desk  just  like  they  are  now? 

THE  CLERK:  Very  well.  Fine,  your  Honor. 

THE  COURT:  Could  you  rearrange  this  equipment 

so  the  jury  can  come  in  to  return  the  verdict  and  then 

we  will  resume  this  hearing.  We  can  go  until  5.30  in 

this  case  so  1  will  just  tell  you  that.  That  is  as 

much  time  as  we  have  today.  We  are  going  to  have  to 

have  to  take  a  short  recess  and  get  everybody  here, 

and  tell  them  there  are  other  papers  there  and  don’t 

touch  the  papers,  just  sit  down.  There  will  be  one 

defendant  and  fchfe  lawyers. 

MR.  V1TTUM:  Do  you  want  us  to  move  the  games? 

THE  COURT:  Just  move  them  to  one  side  so  that 

th.  jury  can  co„e  by  it.  —bat.  »  — - 

^tion  protection  in  the  courtroom. 
Workmen' 3  Compensation  pr 

fourt  gave  attention 
(Thereupon  the  court  y 

to  another  «att.«.  after  which  tha 

following  farther  proceed.,*  were  had 

herein . ) 

•  „«■  Mr.  Grice,  you  may  tell 

THE  COURT:  AH  right . 

to  resume  where  we  lefl- 

the  lawyers  x  cb9erve  that  the 

MR  viTTUM:  Vour  Honor, 

.  f  this  witness  took  just  about 

direct  examination 
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half  an  hour  and  cross  is  now  consuming  better  than 
an  hour. 

THE  COURT:  All  right.  Proceed.  Let  us  proceed. 

■v 

MR.  ANDERSON:  I  wonder  if  we  could  have  some  help. 
That  is  all  right.  We  have  boys  just  to  do  this. 

BY  MR.  ANDERSON: 

Q  All  right.  Mr.  Moone,  I  have  asked  this  gentleman 

to  actually  start  the  Pac-Man  game  into  a  playing  mode  and 
I  would  like  you  to  listen  to  the  audio,  if  you  will. 

MR.  ANDERSON:  Would  you  do  that,  Ed,  just  pj.ay 

it? 

VITTUM:  The  record  should  show  your  assistant 

%  is  controlling  the  movement  of  the  Pac-Man  character 

through  the  use  of  a  joy  stick,  is  that  correct?  Is  that 

correct,  Mr.  Mason? 

MR.  MASON:  That  is  correct. 

m  MR.  ANDERSON:  All  right.  That  is  probably  enough. 

L  Thank  you,  Ed. 

BY  MR.  ANDERSON: 

■  0  ooforton.Mly.  :  don't  to  t.M  toe  ti...  «• 

I  ,  tin...  doean ' t  It.  .t  th.  ~d  .(  toe 

puBic  cor»«s 

Ban 

A  That  i«  corract.  ^ 

j  „  t  don't  too.  tnat  ..  ».»•  to  ,o  ....  ..t,  tot 

L  yon  „av.  no.  1.  —  “  *“ 


have  now 
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is  that  correct? 

A  That  is  correct. 

MR.  ANDERSON:  Now  Ed,  can  we  stop  this?  Now, 
could  you  start  the  K.C.  Munchkin  as  it  is  being 
played  on  the  console,  Defendants'  Exhibit  2,  with  tne 
Odyssey  Munchkin  cartridge. 

BY  MR.  ANDERSON: 

Q  All  that  is  happening,  Mr.  Moone. 

■  I  will  ask  you  to  watch  the  dots.  Is  it  correct, 

for  example,  that  colored  dot  in  the  upper  left-hand  corner 

can  move  anywhere  on  the  screen? 

K  ft  The  dot  that  we  ate  seeing  starts  in  the  left-hand 

cornet  and  the  dot  on  the  right-hand  doe.  not  move.  doe.  lay 
cat  on  the  right-hand  corner.  The  dot  in  the  lower  right-hand 

corner  has  not  moved  beyond  the  wraparound. 

■  The  lower  right-hand  corner  is  in  the  middle  of 

the  screen  right  now? 

■  »  how  at  this  point  it  has  now  moved,  right. 

[  „  fthd  you  played  the  game  ih  K.C.  -uachhinl 

A  Right. 

R  q  ft„d  ih  K.C.  Munchkin ,  those  dots  can  move  anywhere 

that  correct? 

on  the  screen,  is 

A  That's  correct. 

a  g0  your  testimony  about  entrapment  in  the  corner 

n  near  what  you  oall  a  P-r  dot.  in  -paring  that  to 
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Munchkin,  is  just  not  present  in  Munchkin  when  those  dots 
are  moved  out  of  the  corridor,  isn't  that  right? 

A  When  the  game  --  the  similarity,  when  the  game 

i  begins  is  identical. 

IQ  When  the  game  begins? 

A  That's  correct. 

I  Q  But  the  first  instant,  you  say  it  is  identical? 

A  That’s  correct. 

q  Even  though  there  are  only  12  dots  in  tae  field 

and  all  the  other  things  we  have  talked  about? 

F  A  But  the  object  is  to  move  to  the  power  pills  so 

you  can  switch  from  being  the  pursued  to  the  pursuer. 

K  q  -  That  is  what  you  call  fhe  concept  of  the  game? 

■  A  No.  That  is  what  I  would  call  the  appearance  or 

L  essence  of  the  game,  not  necessarily  the  concept  of  the 


gaWe'  •  why  do  you  say  —  that  1 

Q  The  appearance  of  the  game.  Why  do  y 

the  appearance  of  the  game? 

.  That’s  right. 

i’  „  ,,  the  appe.t.noe  of  the  <>*«=? 

did  you  say  is  tn 

A  The  apPearance  " 

0  The  appearance 

.me  in  the  corners. 

..  relative  to  the  power  pills 

.ills  in  the  corners,  as  you  call 

I  g  But  the  power  pills 
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them 


Ves  ,  right . 


Q  •-  the  colored  dots,  are  just  in  the  corners.  At 
the  very  beginning  of  the  game  they  can  go  anywhere  in  the 
entire  maze,  once  the  game  starts,  is  that  correct? 

^  During  your  demonstration,  only  one  of  those  power 

pills  moved  from  a  corner. 

V  Q  Isn’t  that  just  because  we  didn’t  play  it  long 
|  enough?  Now  you  — 

Wt  A  But  that’s  the  question  of  every  game.  But,  your 

I  man  was  able  to  get  the  three  power  pills  while  they  were 
]  still  in  the  corner.  There  is  only  one  that  has  moved  out 

I  11  of  the  corner . 

H  q  "  The  power  pills  will  move  anywhere  in  the  field, 

what  you  call  the  power  pills  will  move  anywhere  in  the  fielu 

_  ||  in  Munchkin? 

A  That  is  r,ight,  after  a  period  of 

Q  They  start  moving  immediately,  don  t  the* 

No.  I  mean,  there  is  some  movement  on  the  screen 

■  ‘  ne  can  see  there,  they  are  merely  moving  in  a  vertical 

•0  but  as  one  within  the  quadrant, 

|j  or  horizontal  plane  but  they  are 
n1  of  the  corners . 

I  “  Y°“  „itMr  vertically  or  horizontally 

They  can • only  cove  either 

A  That's  correct. 

II  q  That  is  just  the  nature  of  TV  games. 
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A  Right. 

Q  Is  that  right? 

A  That’s  correct. 

■V 

Q  They  never  stand  still*  none  of  the  dots  in  K.C. 

Munchkin  ever  stand  still*  is  that  correct? 

A  That's  correct,  but  the  expression  is  the  same. 
That  is  where  the  similarity  is. 


about? 


The  expression ,  what  expression  are  you  talking 


The  expression,  the  appearance. 


q  What  expression*  what  appearance  specifically 


you  referring  to? 


A  -  I  am  referring  back  to 'the  Pac-Man  moving  through 

a  maze . 

■  No ,  no  •  I  to  know  .boot  th.  oxproo.ion  that 

you  just  mentioned  in  the  K.C.  Munohkin. 
m  A  ijhe  expression  of  the  dots  being  in  the  corners 

■  begins.  if  you  were  lucky  enough  to  consume  all  the 

the  game  begins.  * 

dots.  the  game  racks  and  begins  again  and  once  again  t  ose 

I  note  ate  in  the  ootn.t..  the  —  ion  .«  the  ,..e 

Cal  once  again. 

■  0  M  th.  very  in.t.nt  .hen  the 

■  ;  every  time  you  rank .  it  take.  ri,ht  over  and  then 

i  point .  .hen  you  piay  tho.e  t.o  -oh  .  .ouid 

*  »«!».  out,  a.  >  -rd  thi.  «  «  «  " 
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and  this  game  here,  very  similar  if  not  the  same  tone,  very 
similar  to  what  I  heard  in  Pac-Man. 

Q  That  is  my  next  question.  Exactly  what  --  you  said 
you  didn't  know  of  any  similarity*  You  said  it  was  a  tough 
question  before.  I  wanted  you  to  hear  them.  Now  exactly  what 
are  you  saying  is  copied  by  Munchkin  in  the  way  of  audio 
*  ||  from  Pac-Min,  if  anything? 

A  When 

q  Can  you  answer  that? 


D 

1 


A  When  Pac-Man  munches  — 

MR.  VITTUM:  Will  you  let  the  witness  answer? 


2 

3 


7 

18 

19 

•9 


* 

* 


BY  THE  WITNESS: 

I  *  ,  when  Pac-Man  munches,  to  di  ai  di' 

I  ,  ca„.t  ao  it  batter.  That  is  a.  good  as  I  can 

I  an  sorry  I  can 

rtr-  when  your  Pac-Man  munenes, 

.  Pac-Man  munches  or  wnon  y 

do  it  but  when  Pac 

«  Hi  di  di  the  same, 

i-hat  trail  and  he  goes  da.  di  di 
be  runs  down  that 

different  but  aS  1  testi£ied 

I”  ^  j  -  me  call  your  attention  to  the  fact 

e  are  hearing  a  motion  lor  preliminary  in^unct.on 

tions  I  can  answer  for  myself  by 
and  some  of  these  .uestrons 

at  these  two  games. 

lOOR1"9  t„  know,  with  d»s  raspact  ta  Mr.  —• 
appraisal  at  the  .toii.rit, 


Mr, 


""’net  what  is  going  *°  «<>tot  in  this  case, 
to  - .. — -  - 1  -  ~u  che 
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extent  to  which  they  are  similar  and  I  can  tell  by 

looking  at  them  whether  there  has  been  a  copying  in 

violation  of  a  copyright.  I  can  tell  by  looking  at  it. 

\ 

So  I  don't  think  we  should  devote  all  our 
time  just  being  sure  what  Mr.  Moone  thinks  about  it. 

MR.  ANDERSON:  All  right.  Thank  you,  your  Honor. 
THE  COURT:  Let  us  proceed  now. 

MR.  ANDERSON:  Very  fine. 

BY  MR.  ANDERSON: 

1  Q  Mr.  Moone,  I  would  like  to  refer  to  Paragraph  13  of 

your  affidavit,  the  second  sentence  where  you  said  on  the 

.  HTf  North  American  is  permitted  to  continue 

lBth  of  November,  It  worm 

-  v  tl.a  iM  K.  C.  Munchkin  ho.. 'vid.o  gam..  «M  f°r 

marketing  its  ^  ^ 

L,rl..  b—  b*  “ 

L  kb.  Pho.P.ck  «.r  *“ 

market  will  be  significantly 
game  to  the  home  video  game  market 

diminished . ” 

a  That  is  correct. 

of  fact,  you  have  already  sold 

\  a  . . .  ’  u  oll 

•  milllon  that  is  correct. 

A  That  is  correct. 


nad  not  a  single  cancelled  order? 

And  you  have  had  no 


n«d  any  orders  for  new 


roaterials? 
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Nor  have  we  released  orders  for  new  materials. 

Q  You  haven't  cancelled  any  orders? 

A  That  1b  correct. 

Q  You  haven't  changed  your  manufacturing  program, 

fired  any  people? 

A  Fired  any  people? 

Q  Or  eliminated  any  people  for  the  program,  is  that 


correct? 

A 

Q 

A 

I  Q 


That  I  would  directly  attribute  to  this?  No. 
you  are  going  full  blast,  is  that  correct? 

That  is  not  correct. 

Have  you  ever  said  any  of  the  things  X  asKed  you 
about,  is  that  correct? 

A  x  thin,  that  your  cUent  can  appreciate  the  fact 

n sumer  business  no  one  commits  for  an  entire 
that  in  the  co  o£  the  year,  relative 

year  up  front  and  during  any 

,  tha  performance  of  any  P 

to  the  sales  an  fcack  to  vendors  and  increase 

manufacturing  company  ^  ^  ^  able  to. 

1  or  co"*1  — "  i.  X 

-  —  - — -  - 
..»■  “ •“  flr,t .no — » th*t  '■ 

-von,  -  «... 

OX  *»•«  TB*‘  ot  .n,  ..  X 

«.  “”t  q“*rt‘t  JueStXon.a  by  senior 

,  nave  bee”  qo* 


za^ 


Q 


because 
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the  major  retailers,  who  feel  at  this  point  our  program  could 
be  in  jeopardy. 

MR.  ANDERSON:  I  have  no  further  questions,  your 
Honor . 

THE  COURT:  Any  redirect? 

MR.  VITTUM:  Just  one  or  two  very  brief  questions, 
your  Honor. 

REDIRECT  EXAMINATION 

[by  MR.  VITTUM: 

Q  you  testified  in  your  cross  examination,  Mr-.  Moone, 

tK.t  the  K.  C.  »u«Ch*in  —  •'  “* 

Doe,  the  K.  C.  M,»cl*l»  a“ai°' 

visual  exf.re.sion  el  the  Pao-M.n  ga»«P 

MK.  hHDEhSOh:  I  obJ.Ot,  /<>'..  Honor. 

MB.  VITTUM:  Excuse  me. 

MR.  ANDERSON:  I  object,  your  Honor.  That  rs  a  w 

0,  «t.  Expression  is  in  the  oases  ash  ,  -M-*  “  ““ 

wi tness  v»avp  be3trd 

thE  COURT:  Uet  me  leave  it  thrs  way:  I  have 

b  bh  That  is  Mr.  Moone's  construction  of  it.  hxs 

f  it  x  nave  heard  both.  I  will  enter- 

interpretation  of  it. 

t  will  look  at  them ,  they 
t.i»  your  proposed  findings,  I  -ill 

.  „ht  here.  I  »U>  l°  “** 

will  be  right  here. 

Let’s  proceed  now. 
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BY  MR.  VITTUM: 

Q  I  show  you  Plaintiffs'  Exhibit  17  for  identification 
United  Mainliner  Magazine,  November,  1981,  an  advertisement 
appearing  at  Page  55  and  ask  if  you  have  seen  that  magazine 
and  3een  that  advertisement,  Mr.  Moone. 

MR.  ANDERSON:  Excuse  me. 

MR‘.  VITTUM:  Let  me  show  counsel. 

THE  COURT:  Plaintiffs'  Exhibit  17? 

MR.  VITTUM:  17  for  identification,  your  Honor. 

I  BY  MR.  VITTUM: 

i  q  In  your  direct  examination,  I  believe  you  referred 

l[  .  r.iher  You  referred  to  Odyssey 

to  —  your  cross  r.tnor, 

...  (e,turioc  s  •  •*  *“ 

advertising  featuring 
^  cartridges . 

.  yeS,  that  is  correct. 

,  Q  „  mat  .M.  “““  ” 

tion  is? 

»  S"'  “  l;t:og  your  attention  to  nW'  “■“** 

n  °  s°“ <Iire  ‘  -an ».« »•«»“  »»«•  "hich  “  “• 

1  1  featuring  K'C' 

=  ,it„  „t.  „oo»e,  -o»  an  «**«•—“* 

—  —  —  * — ** 

luch  as  that  faata  ^  affeCt  Atari's  business? 

the  Odyssey  9a»e  COI'9°  '  senior  buyer  of  Sears 

H  ,  ves.  in  the  words  of 


14 

\b 

16 

>7 


Moone  -  redirect 

Roebuck  end  Company ,  „r.  Dlok 

CK  Lairberg  who  — 

MR.  ANDERSON-  t  • 

I  object,  your  Honor.  I 

UUL  We  are  interested  in  — 

™E  C0URT:  The 'objection  will  be  sustained. 
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don't  think 


Who  held  up  — — 

^THE  COURT:  The  objection  i: 


.s  sustained.  Don't 

repeat  something  that  someone  else  has  said,  Mr.  Moone. 
Put  the  question  again  to  him. 

BY  MR.  VITTUM: 


Q  Mr.  Moone,  what  I  am  interested  in  is  how  the  sale 

of  the  Odyssey  console  which  is  Defendants'  Exhibit  2  is 

affected,. by  advertising  for  a  cartridge  such  as  the  Munchkin 

cartridge  shown  in  Plaintiffs'  Exhibit  67 

A  The  consumer  demand  for  Pac-Man,  for  the  authentic 

.  sufficient  to  preempt  the  software  or  hardware 
Pac-Man,  is  surii 

4-itive  system.  The  consumer  demand  is  strong 

sale  of  a  competitive  y 

L  JL**  ii.  country  today  that  Pac-Man  will  cause  the 

ftaOU9  purchase  the  cartridge  in  the  system,  the  total 

.consumer  to  P  cartridge 

„  .  i8,  the  hardware  unit  as 

1  system,  that 

Pt3elz‘  1  o  buys  the  odyssej  cefsolf, 

\  °  ,  Exbibit  2,  then  buy  the  genum,  -  tan 

Defendants  through  that  console? 


»ac-Man  cartri 

fhfiV  cannot. 

A  tfo,  tney 


Moon 


e  ~  redirect 


Directing  your  attention 

Munchkin ,  as  played  ..  the  9ame'  K'  c- 

2  j  am  UrOU9h  thS  cons°le ,  Defendants-  Exhibit 

2,  I  am  going  to  pU8h  ... 

push  tho  r«.t  button  and  then  the  sere  eats 
and  I  ask  you  if  . 

is  not  the  maze  that,  in  fact,  was 

shown  on  the 

-  tape.  Plaintiffs'  Exhibit  s^which  was 
exhibited  and  also  the  ....  shown  in  the  adeertis.ment  which 
is  Plaintiffs'  Exhibit  6? 

A  Yes,  it  is.  It's  the  same  maze. 

Q  Can  one  play  the  K.  C.  Munchkin  game  solely  on  the 

basis  of  this  maze  that  is  shown  now,  based  on  the  pushing 
the  zero  button?  Can  one  play  through  a  complete  K.  C.  Munchkin 
game  without  using  any.  of  the  other  mazes  that  are  shown? 

A  ■*  Yes. 

j  MR.  VITTUM:  No  further  questions.  Judge, 

j  THE  COURT:  All  right.  Any  recross? 

j  MR.  ANDERSON:  Just  one  point,  your  Honor. 

!  RECROSS  EXAMINATION 

H BY  MR.  ANDERSON* 

with  respect  to  someone  buying 

you  just  test 

l!  X  think  you  said  an  Odyssey  console,  just 

|  a  console  Just  -  m„chkl„  cartridge  and  bought  th. 

because  he  wa  have  otherwise  bought  an  Atari 

where  he  wou 

console,  too,  were  trying  to  make? 

that  the  Poin  y 

leonsole  made  is  that  the  consumer,  there 


A  The  9oi 
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3 

4 

5 


7 


is  enough  pent-UD  d 

p  demar*d  for  a  Pac-M*n 

I  confusion  that  exist-  Cdrtridge  and  the 

^  °ts  today  over  thi«  i 

I  could  Induce  th.  '  9  *  co"  °f  P“c-"*" 

consumer  to  Purchsse  the  oarttid„ 

and  console  rather  t-v,, 

n  Purchasing  the  Atari  product  and 
the  Aten  exclusively  licensed  P.c-Msn  cartridge. 

0  Can  you  identify  specifio.lly  ,  single  instance 

where  that  has  happened? 

Can  I  identify  a  single  instance? 

Q  A  specific  instance. 

A  Probably#  yes. 

Q  All  right.  I  want  the  name  so  we  can  follow  up  on 

it.  What  is  that  instance? 

ceived  a  call  this  morning  from  Zayre  Corporation 
stores  called  the  home  office.  They  had 
-Man  cartridge  was  available  at 


A  I  re< 
where  five  of  their 


been  informed  that  the  Pac- 
retail .  Consumers  came  in  and  asked  - 


May 


X  ask  who? 


Consume  rs . 

Wt  know  -ho  th.  call  «• 

YOU  U°n 

(-race  this  down  through  the  Zayre 

I  would  have  to 


lk  to  them?  Who  did  you  talk  with? 

Did  y°u  fc- 

Al  Fine. 

j  talked  with 

Pine  of  zayre? 

a1  f  .  merchandise  manager. 

the  general  mer 


wno 


is 
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And  --  go  ahead. 

«  >.=-«.»  ;irun,rs  that  °°me  u  ,h*ir  - 

96 '  apeci  f ically  .skip,  for  t„. 

cartridge.  The  «.*- 

ores  have  gone  to  their  merchandise  buying 

guides  and  the 

artridge,  according  to  the  literature  given 

to  them  by  the  buying  office  states  this  will  not  be  available 
until  February. 

Since  that  information  was  available  retail,  the 
clerks  or  store  managers  took  upon  themselves  to  call  the 
buyer,  the  parent  company,  and  asked  what  this  is  all  about. 

Q  That's  it? 

A  That’s  correct. 

^  MR.  ANDERSON:  No  further  luestious,  your  or.oi  . 

(Witness  excused.) 

MR.  VITTUM:  Plaintiffs'  offer  Exhibit  17,  the 

advertisement  from  United  Mainliner  Magazine. 
the  COURT:  Any  objection? 

MB.  ANDERSON:  No  objection,  your  Honor. 

„nnHT.  it  is  admitted  in  evidence. 
the  COURT . 

(Said  exhibit,  so  offered,  was  received 
in  evidence  as  Plaintiffs'  Exhibit  17.) 

roURT:  All  right.  The  next  witness? 

THE  COUi*1 

M  The  Plaintiffs  call  Thomas  Gallo. 

VI TTUM :  i ne 

MR‘  A11  right,  Mr.  Moone,  thank  you. 

tHE  COURT:  AH 


Gall 


°  “  direct 


II  THOMAS  P.  GALLO, 

■'  called  as  a  wifnao-  ■ 

3  "  ‘  ~  Y  thS  plaintif^s,  having  been  first  duly 

li  9W°rn'  Wa3  SXamined  ^  testified  as  follows: 


THE  CLERK:  Ple'ase  be 


seated,  state  your  full  name. 


spell  your  last  name,  lean  forward  and  speak  to  that 
microphone  and  keep  your  voice  up. 

THE  WITNESS:  Thomas  P.  Gallo,  G-a-l-l-o. 


DIRECT  EXAMINATION 


BY  MR.  VITTUM: 


Q  Mr,  Gallo ,  by  whom  are  you  employed? 

A  I  am  employed  by  Kirkland  &  Ellis  as  an  investigator, 

q  To  move  things  along*  I  will  put  the  origals  of 

Plaintiffs 1  Exhibit  9  through  12'  for  identification  to  the 


wi tness  . 


tion  conce 


Mr.  Gallo,  did  I  ask  you  to  undertak 
rning  the  K.  C.  Munchkin  video  game? 


to  undertake  an  investiga- 


17 

A  Yes,  you  did. 

18  Tell  me  what  you  did  as  a  result  of  that  request- 

’•  ba„.  ...»  in  the  -  thi.  on., 

20  hibit  9  on  November  13,  1981  for  -he 

■  [Plaintiffs’  Exhibit  that  was 

IJH  -hieh  is  a  Pac-Man-type  game,  that  wa 

I  iMunchkin  game  *  •  rats 

*  ed  there  by  Minnesota  Fats. 

b  *Pparently  vi3it  any  retail  stores  as  a  part  of  the 

■  I  °  D‘  '  ,  ...in,  in.  Plaintiff.’  «»»  • 


[investigation  a 

t  me  n  t  ? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
n 
12 

13 

14 

15 

16 

17 

18 
19 


Fats  „t  5207*m  1  dl<1'  0,>  "°',e"bet  15th'  1  ,U1,M  “»»••«* 

jj  c  W63t  95th  ‘  -  o.k  ....  „4  purch,„d  . 

K.  C.  Munchkin  game. 

Can  you  describe  whet  ...  seid  t0  you  by  tlM 

s  tore  clerV  _  .  . 

tne  time  of  your  visit  to  Minnesota 

Fats? 


~ a  ^  waiked  into  the  store  in  the  video  section 
in  the  back  part  of  the  store  and  I  asked  the  clerk  if  they 
had  the  K.  C.  Munchkin  game.  She  replied  that  they  did. 
While  she  was  --  and  then  she  turned  around  and  got  the  cart¬ 
ridge  from  behind  the  counter.  I  examined  the  cartridge 
briefly  and  asked  her  what  it  did  and  she  said,  "Have  you 
ever  played  Pac-Man?"  I  said,  "Yes."  She  said,  to  me,  "It 

is  just  like  Pac-Man. 

I  subsequently  purchased  the  game. 

O  Did  you 


contact  any  other  retailers  prior  to  the 


filed  in  this  case  on  November  18th? 
time  suit  wns  fl 

.  .  i  contacted  the  Legion  Home  Magnavox  — 

A  yes.  I  di  • 

Entertainment  Canter  in  Matteson,  Illinois 
_.oX  Home  E nten« 

L.9io„  «.,«  s,ls,cJ.rk  tb..-  « 

•Ml  ,  .  th  a  ^aie 

and  spoke 


21 

22 

23 

24 


a 


:hkin  g^rcie 


^  Mu  nc 

had  any  K.  .  tha 

-z,  «o Id  out,  tna 
t  they  were  sol 

and  he  was  expecting 


in  stock  and  he  said  no,  they 


did  not,  tha 


t  each  dealer  only  got 
in  a  shipment  of 


!  af-unlts 

six  to  ten  tea  think  he  said  a  thousand  games. 

_1  K.  c.  Munchkin  games.  __  and  that  those  would  be 

*  id  a  thousand 

111  v ~ .  v-« ^  saia 
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7 

8 

9 

10 


11 

12 


13 


arriving  from 

8  l3tributor  on  December  1st. 

your  visits  to  retail  establishments, 
iou  see  any  point  of  purchase  sale  materials 

in  connection  wit-h  u ^  v  ~ 

tn  the  K.  C.  Munchkin  product? 

Ye3'  1  did-  The  first  store  that  1  visited,  the 
Minnesota  Fats  store  in  Oak  Lawn,  had  at  the  end  of  their 
counter/  a  posterboard- type  display,  maybe  15  inches  by  9 
inches  that  featured  the  picture  of  the  K.  C.  Munchkin,  which 
would  be  the  face  of  the  cartridge,  which  said  something  to 
the  effect,  "You  don’t  destroy  your  enemies;  you  simply  eat 
them. * 

In  addition  to  that  posterboard,  there  was,  at  the 
end  of 'the  store  —  I  forget  which  direction  that  is  right 


14 


0# 


15 


now 


taped  to  some  boxes  the  advertisement  that  appeared  in 


I  believe  it  was  Newsweek  Magazine. 

There  was  a  blown-up  version  of  the  advertisement. 

*  *ho  same  as  the  posterboard  ad  that  was  there. 

It  looked,  much  tne 

th.  wtto»  of  that.  It  ..id.  -Will  *PP«*r  i-  Ti~  P”* 

mber  16  and  November  30,  1981. " 

Nowsweek  November  ^ 

ad  which  you  saw  blown  up  in  the  store  was 


only  on 


iffs1  Exhibit  6,  is  that  correct? 


ar  the  suit  was 


filed,  had  you  conducted  any 


vestigations  o 


f  the  retail  trade  in  Chicago  in 


with  the  K. 


C.  Munchkin  game? 


ction 
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A  ¥es,  j  ,>d 

*  I  contacted  the  store  called  Video 

Track  in  South  imi  i  , 

dn  r  Illinois  and  I  went  there,  it  was  on 

November  23rd 

ast  Monday  and  I  stopped  in  and  was  greeted 

by  a  male  salesclerk. 


11 


J 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


said,  "May  I  help  you?" 

And  I  said,  "Yes.  Do  you  carry  Odyssey  games?" 

And  he  said  yes,  they  did.  And  he  directed  me  toward- 
MR .  ANDERSON  :  Your  Honor,  I  must  objec.t.  I  think 
this  is  being  offered  for  the  truth  of  what  the  clerk 
said  and  I  think  it  is  hearsay  and  inappropriate. 

MR.  VITTUM:  Your  Honor,  I  would  submit  that  in  a 

case  such  as  this  where  we  are  endeavoring  to  prove 
confusion  at  the  retail  trade,  the  state  of  mind  excep- 

tion  permits  it. 

THE  COURT:  It  is  not  being  offered  for  that  purpose. 

I  understand  it  is  being  offered  to  show  what  this 

witness  did  and  what  he  learned.  No,  that  is  not 

r  t  us  proceed.  The  objection  of  overruled, 
hearsay-  Let 

MR.  ANDERSON:  Thank  you,  your  Honor. 

VITTUM:  Th,n*  *.»• 

BY  THE  WITNESS: 

A 

on  the  west 


„  poi„„u  »  .  ■*“*  al‘Pl*y 

'  f  the  store.  There  were  a  number  of 

wall  of  the 


!  looked  at  the  Odyssey  games 


in  there.  * 

Odyssey  9ame  have  anything  new? 


briefly  *nd  Sa 


id  to  him, 


Gallo  -  direct 


He  s*icl.  "Yes  k  n 

'  •  C*  Munchki«-  we  just  got  it  in>H 

Ad  I  said,  -can  I  see  it»"  a  ,,  k 

6  it*  And  he  said,  "Yes.* 

Ana  I  said  u.- 

'  what  does  it  do?"  He  said,  "Have  you 
ever  played  Pac-M*~  • 

°  «»n  in  th.  arcad.ay  #0<i  ,  ,  haye 

Lt-gan  demonstrating  the  game.  There  was 
Y  an  Odyssey  unit  set  up  for  demonstration  purposes 
a  1  ° 11  ^  Witih  the  television.  It  had  already  had  a  K.  C.  Munchkin 
cartridge  in  it  and  he  demonstrated  the  game  for  me. 

I  then  told  him  that  I  liked  the  game  and  I  wanted 
to  purchase  it. 

Q  Where  there  any  other  conversations  with  anyone 

present  in  the  store  at  that  time? 

A  Yes.  While  I  was  purchasing  the  game,  a  smaller  man. 

Lout  my  site,  o.m.  out  of  the  office  of  the  .tor.  thet  v., 

I  located  .bout  Mo-third.  of  the  ..y  ieto  the  b.ct  of  the  .tote, 

him /  "is  this  the  only  cartridge  we  have 


located  about  two 


H  I  m «k«d  him,  "Is  this  the  only  cartridge  we 

1  and  the  salesman  asked  him, 

17  the  only  Mun  ga*e  we  h*v®  1-ft7’ 


and  the  sma- 


t  ||  case  and  took  ou 

II  x  said  southing 

W  ••  to  the  small 

u  neat  game* 

H  I  .  .  -yes »  ifc  1 

■  I  And  he  said, 


that  was  already  in  the  Odyssey  game 
.id  -No."  and  went  into  the  display 


thi.  the  only  a.  i-.  - -  3 - 

left?  Is  this  tno 

•  that  was  already  in  the  Odyssey  gar 

„„  che  cartridge  tnac 

I  refmrrrn.9  t°  ..  . 

1  td  -No,"  and  went  into  the  displa 

Her  gentleman  said, 

and  the  email* r  * 

.  out  the  last  K.  C.  Hunchkin  game. 

c...  and  ioo  _  to  ih.  •»-  —  ‘* 

i  1  „  ih. .  « -  -  — a  -  *• * 

L  neat  game.  credible.  The  sales,  we  didn  t 

I  it  is  i»cre“ 

And  he  said.  "If®5'  ^  tha  Pac-*an  game.  As  you  can 

Lticip.t.  U“  Kl”“  ’*  .  we  ...  •  hi,  . hiph.r. C  on 

I  see ,  it  is  °U 


■  I 
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1 

2 

3 

4 

6 


6 

7 


‘ 

9 


rj£' 


10 

11 

12 

13 

14 

15 

16 

L 

Hi 
18 
19 


If 

,1* 


20 
*’ 
22 
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December  1st." 

Q  You  already  referred  to  Plaintiffs'  Exhibit  9  for 
identification  that  refers  to  the  K.  C.  Munchkin  as  a 
Pac-Man-type  game.  Are  you  aware  of  any  other  retail  adver¬ 
tisements  for  K.  C.  Munchkin  that  have  appeared  in  Chicago 
newspapers  since  the  lawsuit  was  filed? 

A  *  Yes  ,  there  were  two  additional  advertisements  that 
appeared  in  the  papers  last  week. 

Q  Would  you  describe  what  those  are? 

A  That  would  be  Plaintiffs'  Exhibit  10,  which  is  anothe 

advertisement  placed  by  Minnesota  Fats  in  the  Chicago  Tribune 
on  November  20th  for  the  K.  C.  Munchkin  game  which  it  says 

is  challenging  as  Pac-Man. 

q  what  about  Plaintiffs'  Exhibit  11.  Mr.  OalloP 

A  plaintiff® 1  -hibit  11  i.  -  advertisement  that 

in  the  Chicago  Tribune  on 

appeared  m  ^  pac.Man-tyPe  game."  Xt'sanadby 

which  again  says,  believe,  the  same  ad  as  Plaintiffs' 

fats.  This  13 ' 

Minnesota  Fats- 

Exhibit  No.  9-  different  newspaper,  is  that  right? 

.  it  ran  in  a  ^ 

°  ■  tiff.'  Exhibit  9  ran  in  the  Chicago 

A  yes,  Plai"tlffS 

■  Sun-Times.  ^  identify  Plaintiffs'  Exhibit 

in  amn  w*  iar  *  i.ocn  referral 

Q 


24 


Fin® 

t.  i  fica 
for  iaentn- 

_.g  cross  ex 

Mr.  Moone 


‘  ,  IMt ...  to 
tl°"'  ■>«  “  yo“ ""  ““  y 
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identify  it  -- 


Yes*  This  is  the  other  ad  that  I  saw  in  th 


e 


■  Sun-Times  on  November  22j\d,  which  is  Sunday,  featuring  the 
1|K.  C.  Munchkin  video  game  and  display  board  there. 


6 


13 


14 


H  Q  At  any  time,  did  you  visit  American  Sales  in 

6 

■I  Bridgeview ,  Mr.  Gallo? 

7 

I  I  A  Yes,  I  did.  I  went  to  American  Sales  on  November  18th 

8 

IL  of  this  year  and  again,  I  asked  for  a  K.  C.  Munchkin  game 

9 

|Jj  and  as  the  clerk  handed  it  to  me,  I  basically  said  the  same 

10 

ill  thing  again  that  I  said  to  the  other  retailers.  I  said, 

£  II  "What  does  it  do?" 

■i  And  he  said,  "It  is  just  like  Pac-Man,"  and  he 

W  \  proceeded  to  demonstrate  the  game  for  me. 

14  Have  you  visited  any  oth?r  Minnesota  Fats  retail 

15  establishments,  Minnesota  Fats  being  the  advertiser  in 

¥  Plaintiffs1  Exhibits  9  and  11. 

* 

17  I  A  ,  Yes.  Last  Monday,  November  23rd,  I  visited  the 

18  I  Minnesota  Fats  store  at  6501  North  Lincoln  in  Lincolnwood 
|P  end  I  purchased  a  K.  C.  Munchkin  game  there  as  well. 

*°  q  What  did  the  retail  clerk  say  to  you  at  that  time, 

21 

Mr.  Gallo? 

A  On  this  occasion,  I  didn't  --  the  game,  the  K.  C. 

'  ■  Munchkin  game  was  in  the  glass  display  case  and  I  asked  the 

■  female  salesclerk  if  I  could  see  the  game. 

»  She  then  took  it  out  of  the  display  case  and 
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1 

1  -  handed  it  to  me .  I  said  to  her,  "Have  you  seen  this  game?” 

2 

And  sne  said,  "I  haven’t  seen  it  but  I  just  purchased  one 

3  I! 

11  for  my  daughter  for  Christmas.  It's  Odyssey's  Pac-Man." 

4 

H  Q  Mr.  Gallo,  did  you  visit  any  Odyssey  retail  estab- 

5  I 

II  lishment  in  the  Chicago  area  in  connection  with  the  K.  C. 

6 

||  Munchkin  investigation  where  the  Pac-Man  game  was  not  at 

7 

II  some  point  mentioned? 

I  A  just  one.  That  was  the  American  Sales  store  located 


u# 


cfv 


in  Calumet  City. 

I  Q  Every  other  one,  Pac-Man  was  mentioned  in  associa¬ 

tion  with  K.  C.  Munchkin,  is  that  right? 
k  A  Yes,  sir,  it  was. 

k  "  MR.  VITTUM:  No  further  questions,  your  Honor.  We 

■  would  Pl»‘"tlf£s  "OUl<1-  E>;hibl“  9  thr°“91'' 

I  12  for  identification. 

MR.  ANDERSON:  Your  Honor,  we  have  no  objection 

Mi  to  Exhibits  10  and  12.  We  do  object  to  Exhibits  9  and 
H  11  in  that  they  are  fragments,  they  are  not  the  complete 

|B  ad  and  we  do  have  a  complete  ad  here,  I  might  say. 

IB  the  court:  why  don,t  you  just  simpiY' under  the 

m  rule  of  completeness,  supplement  the  two  exhibits,  make 

it  complete  and  admit  it. 

MR  VITTUM:  We  have  no  objection  to  that,  ioi- 


Honor . 


THE  court:  I  will  admit  it  subject  to  you 


r 
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PP  Anting  the  record  with  the  incomplete  portion. 

(Said  exhibits,  so  offered,  were 
received  in  evidence  as  Plaintiffs* 
Exhibits  9  through  12.) 

THE  COURT:  All  right.  Cross  examination. 

MR.  ANDERSON:  We  will  put  the  complete  ads  in, 
your'  Honor,  as  Defendants*  Exhibits  4  and  5. 

THE  COURT:  All  right,  Defendants*  Exhibits  4 


and  5  , 

MR.  ANDERSON:  Yes,  your  Honor. 

the  COURT:  They  may  be  admitted  now  under  Rule  106 

of  the  rules  of  evidence. 

-  MR.  ANDERSON:  Thank  you,  your  Honor. 

THE  court:  Defendants'  Exhibits  5  and  6 , 

right? 

„R  „DER?0»:  *  •"*  5‘ 

T„  cou»,.  .  -  ?•  ~  *“ 

1  ’  tl„  u„a.r  RUT.  tor  •*  *“  —■  °£  ”‘4“~ 

“  thl‘  (Said  exRTUits.  so  off.rod.  ■«.  r.«i~d 

ln  .vid.uo.  «  ■>.'•»*“«'  E’‘'’i61t  '  "4  5'’ 

„t,rT:  All  right. 

the  court- 

CROSS  ERARTHATIOH 


rNDERSOR.  «R...  .dv.rti..».n«.  t. 

«•  ‘  XT.  RT.  OR  ...  TO  .TOO  — 

r  someone 

^  a,  O  *• 
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1  saw  these  ads  in  the  paper.  I  believe  Mr.  Vittum 
had  already  --  was  already  aware  of  them.  I  brought  copies 


Did 


you  bring  them  in  cut  up  like  this,  in  this  form, 

or  did  you  bring  them  in  some  other  form? 

A  I  think  I  brought  in  the  entire  ad. 

► 

Q  Did  you  discuss  with  anyone  whether  to  use  the 

entire  ad  or  just  some  small  portion  of  it. 

A  No ,  I  did  not. 

Q  That  was  not  discussed. 

L  !  WOuld  like  to  hand  you  Page  40  from  the  November 

13  198i  issue  of  Chicago  Sun-Times  and  ask  you  if  that 

L*.  \h. *a  “** you  3au? 

[  THE  court:  which  exhibit  is  this? 

MR.  ANDERSON :  This  is  Defendants'  Exhibit  5  your 

rrv  that  is  Defendants'  Exhibit  4, 

„  No,  I  am  sorry'  u 
Honor.  NO,f 

r  have  handed  you. 
the  one  X  have 

THE  COURT:  All  right. 

I  ,,  the  e  tti.  i.  t,..  —  .<>• 

A  Ves,  X  o 

»*  -•  P„u«  .«  «-  -  «““*  “  *" 

q  And  the  ma^or 

i3  that  right? 

a‘“e'  „  in  the  * 

K  A  portion  of  t»»t  portion 

■  „  . . .  ' 
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is  an  advertisement  for  a  console? 

A  Ves. 

Q  And  then  in  the  lower  -- 

■* 

A  About  half  of  that  is  console,  yes. 

Q  And  then  in  the  lower  left-hand  corner  i 

ence  to  cartridges? 


s  a  refer- 


Tliat  is  correct. 

And  then  below  that  i 


s  an  ad  for  Matel,  a  television? 
MR.  VITTUM:  Vour  Honor, 


we  will  stipulate  that 
the  ad  says  what  it  says.  I  don’t 


say 


know  what  this 

the  ad  says  what  it:  say*.  *  — -  - 
witness'  testimony  eiout  »t.t  it  doe.  or  doesn't 

has  any  bearing.. 

„  It  is  admitted  in  evidence.  Why 

THE  court:  xt  is  a 

about  it?  I  am  looking  at 
irv  to  .Sk  him  •«*  -°t0  * b° 

necessary 

it  1  °an  100,4  at 

lt’  .aht  Let  us  proceed  now. 

All  right. 

‘S0N-  Thank  you,  your  Honor. 

I  -  ,  MR-  ANDERSON. 

I«  -  “DEBS0“:  s.id  -en  yo«  —  3l““' 

0  “°“  .  c  „unc»in  9—  th*"' 

l  ,on  had  a  *•  _.ore  or  something 

the  saleSperS°n  to  the  American  Store 

1  a  with  respec  right? 

think  it  was  of  the  case,  is 

L  hst  ^  tore  you  are  referring  to. 

•  ,e  tnow  «kio»  .to«  kJn 

.  I  don  t  k  cartridge  of  K.  C 

A  „  a  demonstration 

■  had 

Ifideo  Tra  game- 

an  0 dyssey  y 

already  in  *n 
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In  an  Odyssey  game? 


6 


•  ,„d  .1  you  »  —  coM  .«  -  ^ 

41  KL  r  „  secrion  16.  Mg.  ».  **  °‘ 

November  ' 

_  U 


A  Yes,  sir. 

Q  Well  you  said  with  respect  to  one  of  them  they  had 
the  K.  C.  Munchkin  game  in  a  sales  case  and  then  took  it 
1  out.  Now  were  you  referring  to  the  cartridge,  or  the  console 
or  the  combination  of  both? 

1A  I  meant  they  had  a  glass  display  case,  as  most 
ores  do  and  they  had  the  video  games  there. 

l  I  am  referring  to  -  when  I  said  they  had  the  game, 

ley  had  the  box.  I  saw,  initially,  the  box  that  the  cartridge 

as  contained  in. 

|  Q  so  when  you  used  the  Mr..  "f“' 

•ln4  to  the  cartridge  in  .  b4«.  That  was  the  K.  C.  Munchkin 

jame  you  referred  to? 

A  Yes,  sir. 

■  Q  But  not  in  a  console  at  that  time? 

A  It  was  in  the  console  only  on  that  one  occasion. 

r 

q  I  see. 

|  A  That  was  the  Video  Track. 

W  .  x  would  like  to  show  you  Defendants'  Exhibit  5 


Minnesota  Fata  a 


bout  which  you  have  t..tUUl. 


/ 


we  don’t  have  copies 

hr.  ANDERSON:  Vour  Hono  , 


of  that  one 


.  .  v  -  is  it  identical  to  the  first 
,  but  I  think  —  is  it 
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li  one?  Yes,  it  is.  The  witness  has  testified  it  is  identi- 

2  I  cal. 

■L  THE  WITNESS:  I  believe  this  is  the  ad,  yes. 

4 

BY  MR.  ANDERSON: 

5  I  q  Now  did  you  find  that  and  call  it  to  the  attention 

®  1  of  Mr.  Vittum' s  office  or  was  it  vice  versa? 

■  M  A  *  well,  I  brought  in  all  these  ads,  yes. 

8  I  Q  Did  you  take  the  complete  ad  in  to  Mr.  Vittum? 

EH  i 

10  li  n  you  sent  it  to  him? 


°  J°W  ,  gaid  you  asked  about  K.  C. 

-  rats  I  think  yo*u  said  yo 

at  Minnesota  Fats,  i3  that 


14 


Munchkin  and  as 


'  .i,.,  it  was,  is  that 

„  ^  it  was  about  or  what  it  -a 
fced  what  it 


i  right? 

" 

A 

Are  y°u  referr 

17 

1  or  the 

F“s  ln 

tl 

1  Q 

l 

The  £1.='  “““• 

n 

That  «ould  »• 

II  0  — 111  **id- 

«•  r 

II  «  pl‘y 

■  I  ,ou  pi«*a 

■  I  A  " nave  V 

■  answered. 
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A 

Q 

A 

Q 


s ,  she  did . 
She  said  that? 
Yes. 

And  then 


ihe  called  a  male 
LCture ,  as  you  stated  in  your  affidavit? 


A 

Q 

A 

Q 

A 


you 'said,  "Yes."  And  then,  I  think  you 
testified  she  said,  "It  is  just  like  Pac-Man"? 

A  "It  i3  just  like  Pac-Man,"  she  said. 

Qfc  Now  is  it  correct  then  that  s) 
salesclerk  into  the  pi< 

Yes ,  she  did . 

And  you  discussed  the  game  with  him  also? 

He  demonstrated  the  game. 

He  demonstrated  it? 

_  nitrated  it  for  me.  She  apparently  didn’t 

A  He  demonstrates 

to  ...  ^  ■»  —  Pr°Petly'  . 

I  tK„C  «  i-*1*  “ 

16  II  Pac-Man?" 

.  That  ia  correct. 

"  ■  '  ,  e  responded ,  the  male  salesperson  at  Minnesota 

Q  And  1  .  unn 1 t  be  out  until 


he  response-, 

Q  No  It  won’t  be  out  until 

.  "By  Atari?  1)0  • 

Pats  responded, 


\ s  what  he  said? 

Ih*t  ,,  th.  only  on.  th.t  “• 

th.f. 

vour  1’onor. 

cnM-  So  further  question  , 

MR  ANDERSON:  No 

Anv  redirect  examination? 

THE  COURT:  Any 


Gallo 


cross 
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iJ 

T 


i 
i 
\ 

* 

\ 

; 


» 


<-*  ] 


MR.  VITTtJM:  No,  sir. 

THE  COURT;  All  right.  Your  next  witness. 

(Witness  excused.) 

MR.  VITTUM:  The  plaintiffs  call  Charles  Paul. 

TUE  COURT:  Stand  and  be  sworn. 

CHARLES  S.  PAUL, 

called  as  a  witness  by  the  plaintiffs,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

THE  COURT:  Please  be  seated,  state  your  full 
name  for  the  record  and  spell  your  last  name. 

H  the  WITNESS:  My  name  is  Charles  S.  Paul.  The 

L  last  name  is- spelled  P-a-u-1. 

I  -»  direct  examination 

BY  MR.  VITTUM: 

q  By  whom  are  you  employed,  Mr.  Paul? 

A  Atari,  Incorporated. 

9  In  what  capacity. 

lA  1  am  Senior  Vice-President  and  General  Counsel 

the  corporation. 

■  Mr.  paul,  what  are  the  annual  revenues  of  Atari, 

incorporated?  d 

K  A  In  1981,  the  annual  revenues  wxll 

tOO  milli°n  dollars.  relation 

Q  Would  you  describe  your  responsibilities 

. . .  . . .  . . - 


Paul 


direct 
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popular  coin-operated  video  games? 

^  1  am  in  charge  generally  of  all 

affairs  and  have  been  designated  as  the  i 


Atari’s  legal 


if  fair  s  and  have  been  designated  as  the  individual  who  should 
be  primarily  responsible  for  negotiating  the  licensing 
agreements  with  other  video  game  manufacturers  and  obtaining 


agreements  with  other  video  game  manufacturers  and  obtaining 

licenses  to  games  in  which  we  are  interested. 

Q  What  was  your  personal  role  in  the  licensing  of 

the  Pac-Man  video  game? 

•  a  Mm  license  for  Pac-Man.  I  drafted 
A  I  negotiated  the  license 

I  the  license  element  end  I  b*h,lf  °f  “““ 

I  Q  m.t  «.  .o-  of  the  other  video  *bl= 

1  .  ,  .ained  licenses  under  copyright? 

I  Atari  has  o  ^  copyrights  of  Space  Invaders, 

I  A  AtarX  ights  of  Berserk,  Galaxian,  Rally-X, 

I  her  licensed  the  «*»“*>“ 

■1  ^  a  few. 

■  Defender,  to  na  game  named  Head-On? 

'  Q 

7  <  t  am  • 

a  Yes,  *- 

.  video  game? 

»  a  Whet  i«  t„.t  ...  produced  by  SM-°r..lr. 

”  I  It  i3  *  g*1''  -  cacing  i»  oppo.it. 

■A  1  n  automobiles  racing 

*>  inVOlving  tW  __  the  object  of  the 

■  [Corporation  e  and  trying  to 

i  na  around  -  automobiles. 

■  I  directions  a  the  two  au 

»  1  ,void  craS  with  respect  to  tha 


•  «  to  av° 
game  rs  ^ 


game ,  any 


*  .  ..y  rieht. 

At*'1  h“ve 

Does  * 

.  nt  ri9>lts- 
copy*1* 


ye  s  ^ 


we  <1° 


'  an  exclusive  license  to  the 

We  have 
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B |  copyright . 


THE  COURT:  You  may  proceed. 


BY  MR.  VITTUM: 


MR.  VITTUM:  Thank  you,  Judge. 


copyrights,  Mr.  Paul? 

I  A>  Yes,  we  do.  Atari  is  committed  to  the  copyright 

protection  of  video  games  and  the  enforcement  of  those 

9  1 

H  copyrights. 


Does  Atari  have  a  position  concerning  video  game 


j  —  •» - 

q  If  the  Pac-Man  copyright  is  not  enforced  against 

u<n  that  have  an  effect  on  Atari's 
the  K.  C.  Munchkin  game,  will  that  na 


"  attitude  iow»rd  video  oopytightai 


»U,W  not  only  -  Atari '  s 

1  V;  % _ J  W*. 


f  II  rights  are  not  em—  '  that  the  originators  and 

|H  K.  C.  HunchXln  >  ^  ^  copyrighted  will 

ItlS  creators  of  gaine  • .  1  be  rewarded. 

■  and  only  -  “^.^Ity  ...  «-  —*  °£ 

m  *.  Atarl 

KB]  .  _n  affect  nhted  works? 

■  I  protection  *  copyrigh 

-.4  v»  4- *;  to  a  game  is 

EH  for  0rig  elusive  rights  to  a  y 

|  others  of  ex  •  e  position 

'  ■  ,he  obta^lD9  fce  maintain  an  exclusive  P 

11  A  .  etin9  an  .  is  critical. 

H  rn  out  of  that  copyright  >. 


A  tability  of  the  copyrights  involved,  but 

it,  product  protec  ^  ^  ^  indu6try.  M  the.,  copy-- 

it  will  also  a£fec  that  are  as  close  as 

nt  enforced  against  cpp 

rights  are  not  the  originators  and 


19 


y:<  m 

in 


I 


Paul  -  di 


rect 


”aS  the  cPPyright  here  at  i 


ssue  been  litigated 


I  el3ewhere  than  this  Court? 

,  it  has.  Atari 

Uri  fHed  an  action  Monday  of 

this  wee*  in  the  Federal  Court  .r  California/ 

land  obtained  that  same  Monday  afternoon,  a  temporary  restraining 

I  order  from  Judge  Crocker  of  that  Federal  Court  enjoining  a 

kY  the  name  of  On  Line  Systems  from  selling  a  game 

II  called  Gobbler  and  a  game  called  Jawbreaker  which  infringed 
H  the  copyright  we  have  on  Pac-Man. 

MR.  VITTUM:  Your  Iionor,  we  have  one  other,  very 

short  piece  of  video  tape  which  has  been  identified  as 
Plaintiffs'  Exibit  13. 

H  ■ 

BY  MR.  VITTUM: 

q  Mr.  Paul,  are  you  able  to-  identify  Plaintiffs’ 


Exhibit  13  for  identification? 

This  is  the  video  tape  which  shows 

/V  Yes  ,  1 

,  .w  '«var  game  being  played  on  an  Atari  800  personal 


the  Jawbreaker  game  being  P-Y-  -  - 

computer . 

■  ME.  ESDEESOH,  Your  Honor.  I  oHjoct  to  th.  .rhibit 

■  „  •»*»'  “1*  " 

ana  eny  , 

■  jawbreaker  just  is  not  an  issue  here,  it  nasn 


been 


game 


raise* 


the  COURT: 

to  this  one? 


Wha 


t  is  the  relevancy  o 


f  that  particular 


in  another  proceeding 


MR  • 


VI TTUM : 


your  Honor , 
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involving  the  very  same  Pac-Man  copyright,  earlier  this 

^  ^  jk  §  i 

3ued  a  defendant  and  obtained  a  temporary 

restraining  order.  > 

±HE  COURT:  That  doesn't  adjudicate  the  validity 

of  the  copyright,  Mr.  Vittum,  unless  you  tell  me  something 

more.  That  doesn't  — 

► 

MR.  VITTUM:  Your  Honor  --  excuse  me. 

THE  COURT:  What  has  that  to  do  -- 

MR.  VITTUM:  This  is  not  with  respect  to  validity 
because  validity  has  not  been  challeneged.  It  goes 
very  directly  to  the  question  of  the  scope  of  the  copy¬ 
right. 

'  tbe  COUBT.  NO.  I  .«  90109  to  ...tain  th.  objection 

,„.t  has  nothin,  to  ho.  with  this  case.  Loot,  I 
because  tnat 

*0  look  at  these  two  games  when  you  are  finished 

am  going 

■  1X  decide  whether  or  not  there  is  any  infringement 
*”d  1  W1  thi.  motion  tan  piaiimia-C  iajaaotion.  W.  don't 

3l’°”n  ”  into  other  Utig.ti.n  T1» 

have  to  9° 

is  suatainah  „„  I  ja.t  .ay  on.  thin,  - 

vlTTUM: 

“  „  .head  now.  1  tnlnk  t'“  “ 

— C  ptaliminary  injahotioa  i.  ii-itad  ta  a 
,  i  moti°n  *  nadment  and  whether 


this 

motion 

for  i 

• «  n  whe 

ther 

show 

mg 

there  i3  a 

viol® 

the 

plainti 

ff  i® 

Wbet  ation  o£  this  oepyright  and  whether  or  not 
13  a  Vi"la  to  a  preliminary  injunction. 

•  tf  is  entit.it. 
iaintiff  13 


Paul  -  direct 


MR.  VITTUM:  Your  Honor,  I  could  not  agree  with 

I  am  Qnly  9ubmitting  thafc  as  anQther 

t  involving  the  same  copyright  on  the  same 

A  -‘Cope  that  was  accorded  the  copyright  by 
the  Federal  Judge  who  entered  the  temporary  restraining 
order  on  Monday  of  this  week,  is  relevant  to  the  scope 


to  be?  accorded  to  the  very  same  copyright  here  at  issue. 

THE  COURT;  He  issued  a  temporary  restraining  order? 
MR.  VITTUM:  Yes,  he  did,  your  Honor. 

THE  COURT:  Well  how  do  we  know  he  is  not  going  to 
dissolv„  it.  Mo,  let  ..  »ot  go  into  that.  I  ion',  thin* 

it  is  proper  .t  ail- 

,  ,  It  would' be  different  if  you  told  me 

may  be  cUsso  ve  litigated  in  similar 

- this  7::  i  ratio  w  —  r — 

circumstances  ana 


bedi»erett,  ^  «y«- 

**•  V  '  „„  ■“  “■ 

THB  C00RT'  V  nr  Honor .  that  Ha.  hepped  “ 

«».  „„ich  ..  Have  attached  to  onr 

•  ^kschnel°  adjudicated. 

the  Dricks  ovright  has  been 

The  e°pJ  ,  that  to  my  attention 

memorandum-  then  you  call 


That  is 


andutn*  hen  yoU  can 

Wf  ptfblio  record.  « 
.  _  a.  matfce  matters. 


don’t  have  to  asX 


itne9®  no 

a  laY  ftpI,  X  h*V 


,ttt  th«3e 


matters. 

„  further  questions  of  this 


Paul  - 


<5  ire  i 


1  witness. 

The  COURT*  a 

3  Cross  examination? 

I  ”**  ANDErSONs  Just  a  b. 

4  „  a  blt»  your  Honor. 

Ij  CROSS  examination 

I  I  BY  MR.  ANDERSON: 

6 

I  ‘  Mr'  PaUl'  yOU  m9ntioned  Head-On,  the  game  Head-On? 

I  A  ‘  Yes,  I  did. 

"4  Tilat  is  a  game  involving  a  maze  of  tracks  going 

9 

l  |  around  a  video  screen,  is  it  not? 


It  is  a  game  involving  automobiles  going  around  a 


track . 


15 


12  q  The  automobiles  change  tracks  from  under  the  control 

li  of  the -player,  from  track  to  track,  is  that  correct? 

14  If  the  player  wants  to  change  the  automobile,  he  can 

f*  |  change  it  from  one  track  to  another. 

_  ^n.-s  in  all  the  tracks,  is  that  right? 


q  There  are 

A  Yes,  sir. 


dots  n 


The  i<3ea 


is  to  ea 


t  up  all  the  dots  as  you  go  around. 


is  that  rig 


au tomobi 1 e 


at  rign  id  crashing  into  the  other 

The  idea  iS  tQ 

„„  i»  »pp»*ii*  4ir'ct,o“- 

obile*  dots  as  you  go? 

UP 

„.t  you  eat 
Don  c  *  ■ 

r  e  o  t  • 

A  That’3  s  you  go  around  and  eat  up  the 

p oints 

Q  YOU  <3 


around  and  eat  up  the 


^ots  ,  is 


it  right? 


cross 


A  Vo“  get  points  for  * 

r  a  number  of  di  ** 

tkat  you  can  acoompU3h  durina  th  "  erent  thi”9“ 

„Q1  9  the  PU*  the  game . 

rou  can  manipulate  „  • 

Pulate  a  3oy  stick  to  move  the  vehicle 

from  track  to  track  to  avoid 'the 

void  the  enemy  car  that  is  coming  at 

,  you,  is  that  correct? 

A  1  believe  I  testified  to  such. 

*  All  right.  I  have  had  marked  as  Defendants'  Exhibit 
13,  Defendants’  Exhibit  6  through  13,  some  colored  pictures 
and  I  would  like  you  — 

MR .  VITTUM:  May  I  see  those,  Counsel,  for  just  a 


moment? 


MR.  ANDERSON:  You  have  a  set. 

MR.  VITTUM:  I  haven't  seen  th« 

ocnN.  you  have  seen  copies,  haven't  you? 

MR.  ANDERSON. 

MR.  VITTUM:  Yes. 


SY  MR.  ANDERSON: 


to  teii  me  if  those  do  relate 


'  nuid  you  to 

J3  T  V/OUlu 

Q  ^  that  you  referred  to. 

■o  the  game  Head-On  raph3  ,  see  the  name  "Head-On' 

of  the  pu 


in  two 


Mentioned . 


,  recogni^ 
DO  Y°U 


aame  in  the  others? 

ize  the  game 


me  it  is  very  difficult 
here  before  me. 


t  the  9aroe  differ-  -  **•  and  lt  iS 

.  WtiHOut  it's  a  dir 

„„  3ub j0Ct"  .  ht  i  have  an  exclusive 

^  th**  A«.ovrig^t  ‘ 

•o  testify  °  dif^erent  C  ^ 

subject  ° 

th**' 


‘Cense 


P*U1  - 


cross 


That 


since  about  1979? 


ls  what  i 


“d«stood.  Ihat 


yame  has  been  out 


Says,  «p_ 

C°Pyright  1979>„ 


correct? 


Do  *<•» ».«  C6,son 


believe  that  that  is  not 


correct . 


1  *-'t  K,ve  any  reaso„  lo  belUve  thu  ia  not 


I  °  N°“  ”ith  teSpect  to  the  Photogx.ph  showing  the 

lUplay,  Exhibits  3,  6,  7,  end  9,  to  the  best  of  yonr  knowledge, 
don't  they  convey  the  video  display,  the  visual  display  in 
the  Head-On  game? 

A  There  is  a  game  similar  to  Head-On  in  these  photo¬ 

graphs.  I  can't  testify  that  is  Hecj,d-On. 

■  Q  DO  you  know  of  anything  in  those  photographs  which 

mL  kp l  ieve  it  isn't  Head-On. 

Would  lead  you  to  believe 

A  No. 

I  „  tliat  is  «  ,«•  i»  ehs  pl*,et  “ri“S  ” 

q  Ana  that 

|*void  an  enemy  car- 


•a  not  a  chase  game. 

“  1  ,s  trying  to  avoid  an  enemy  car? 

The  play<=r  lS  d.on  collision. 

.  „  to  avoid  a 

And  ^  13  ea-  automobile  that  is  going  around  a 

No.  Ifc  iS  an  "  aching  anything. 

It  in  not  al..w..r  »• 

IC  rne  <*°tS 

All  ri«ht* 


I 


’am  - 


cros 


s 


124 


A 

Q 

A 


¥es 


.  I 


fchink 


you 


He 


9ets  »  >c.te 


are  correct. 


am 


not 


sure 


as  »»e  does  that? 


about  that. 

MR-  ANDERSON-  ah  ’• 

11  right.  no  further 


™E  °0UM'  AU  tight. 

MR'  VInm‘  -11,  dudge. 

THf  COURT;  All  right,  thank  you. 


cross  examination 


(Witness  excused.) 

MR.  VITTUM:  The  plaintiffs  rest, 
THE  COURT:  The  plaintiffs 
for  a  moment,  the  exhibits  which 


your  Honor, 
rest.  Let  us  go  over 
you  have  marked  just 

o  make  sure  they  have  been  offered  or  if  they  have 

ot  been  offered,  why. 

X  show  Plaintiffs'  Exhibits  1,  2,  3,  4,  5,  6, 

„  inclusive,  have  been  admitted  in  evidence. 

f  r  q  ,  9  to  1^  '  1,1 

there  was  an  objection  to  that.  It  was 

’xhibit  3.3, 

yoU  have  marked  as  an  Exhibit  16,  the 

t  ai 


us 


have  not  offered  that.  There  is 


*ac“Man  " 

MR.  VITTUMS  We 

to  your  Honor* 

te“°"  '  ,  vlli  rule  th.t  e»eold  h.  .d.ut.d 

«.  «*>**• 

Ln  evidence- 


„.  ««0M'  '“""in  *»»»  .»•*  “•  "*  ~“"1"  “• 

COURT’  S°  ”  WI.d,  I  believe-  end  received. 


THE 


MR 


^  7 


cross 
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lt  was  the 

THE  COURT-  Th*  MainUner  Ma*azine- 

•  That  is  ri  h 

in  evidenc-  ^  Taat  has  been  received 

has  beep  received  in  evidence. 

;  HR‘VITTUM:  there  is  no  14,  your  Honor. 

THE  COURT:  *0,14. 

ANDERSON:  Your  Honor,  you  have  admitted 

Defendants'  Exhibits  4  and  5. 

l>  THE  COURT:  4  and  5  under  Rule  106,  the  rule  of 

completeness.  All  right. 

MR*  ANDERSON:  Just  so  I  don’t  forget,  I  will 
offer  1,  2  and  3  now,  too, 

THE  COURT:  1,  2  and  3.  All  right. 

MR.  ANDERSON:  Exhibit  1  was  the  Electronic  Game 

magazine* 

THE  COURT:  Any  objection? 

MR.  vtTTUM:  »o  objection. 

and  3  of  the  defendants  are  admitted 

THE  COURT:  1-  2 

in  evidence.  ^  exhibits,  so  offered,  were  received 

if  U  *  Jence  aS  De^en^an^s'  Exhibits  1,  2 

and  3 . > 

.....  2  vour  Honor,  is  the  console 

Exhibit  i.  * 

„R.  »HOEBSO“- 
0<Jys.eT  2 

for  ri9ht# 

the  ,  Exhibit  3  i.  t».  instruction  book 

...  “ 


b*  the  k.  c 

*  Munchk  i  r, 

I  ln  9ame . 

THE  cOURT:  A1] 

1  ri9ht. 

MR.  VITTUM:  N_  .  . 

Ejection  to 

B  THE  COURT:  The-  '  Y  °f  theni'  Judge. 

It  five  exhibits  of  th  a<S"lttS!d  in  Thee  ».* 

■  AU  .  °  In  evidence . 

A11  right. 

MR.  ANDERSON:  your  „ 

*our  Honor,  i  Voui j  ,,, 

Mini  would  like  to  call  Mr 

unkel  as  my  first  witness.  j  am  calling  Wm  ^ 

r6  h6re‘  “  13  n0t  the  °rder  in  «hich  I  planned  to  call* 

him . 


him . 


speak 


THE  COURT:  All  right,  Mr.  Kunkel. 

MR.  ANDERSON:  Thank  you  very  much. 

WILLIAM  H.  KUNKEL, 
tiled  as  a  witness  by  the  defendants,  having  been  first  d 
n,  was  examined  and  testified  as  follows: 

THE  CLERK;  Be  seated,  please.  State  your  full 
last  name,  lean  forward  and  speak 

name,  spell  your 

liT  ctlY  to  that  microphone.  Keep  your  voice  up. 

pQr ,  fty  name  is  William  H.  Kunkel, 

the  witness.  «y 

K-u-n  k  u  honor,  before  proceeding  with 

mb  ah®***0**. 

^  like  to  move  that  the  motion 

this  witne*^'  be  denied.  I  think  they  have 

,,v  the  plainti 

brought  wy  howing  of  likelihood  of  success 

to  make  out  a  a  - 
failed  to 


duly 


Kunkel 


and  «  Proving  Lnt  . 

r lngement . 

'  1  tfcink  th,y  hava  tot 

irreparable  harm  or  “led  to  aho» 

preliminary  injuB(:ti  *  .  ”  ^  WiU  S““or  if  thl* 
-ink  hhey  bare  .ul  T  “  ^  «'  —  * 

either  of  the  tec  “  “  ‘  "*“ti*1  ,len"'ts 

tec  essential  elements  of  their  motion. 

r  E  COt'E'r'  lensese  of  the  nature  of  the  hearing 

I  am  going  to  overrule  the  motion.  I  vent  to  hear  evident 

Then  I  want  you  to  do  something  for  me.  I  want  to  look 

at  those  two  games,  if  we  can  do  it  tonight.  If  we  can't 

do  it  tonight,  we  will  have  to  discuss  when  I  can  do  it. 

But  let's  finish.  See  if  you  can  call  your  witnesses. 

Let  me  ask  you,  do  you  think  you  can  do,  Mr.  Anderson, 


J  * 

MR.  ANDERSON:  Our  complete  case?  Not  a  chance. 

Honor.  I  am  sorry.  I  ”ish  1  could*  We  have  four 

'  ,  be  quite  short.  We  have  the  creator 

esses'.  rwo  wall  he 

c  Munchkin* 

•  ^  * 

flB(r .  All  right- 
rpirF  COUR^-  • 

But  he  wiH  take  no  trine. 

MR-  ANDERSO  until  5:30.  Just  before 

Let  us  go  unC1 

THE  COURT:  ^  ^  you  fco  tell  me  when 

t  am  g°in9  fc°  9  witnesses.  I  cannot 

hearing  « 

an  conciu  ^  want  to  tell  you  that. 

..yon*  5‘30'  ’  t.li.v.  .»**  H0”0t  9,t 

■  mu.  1  ’ 


Kui»kel  - 


W  a  profit  deal 

^  maybe  .  ■  b,!nSfit  b*  seeing  th. 

■  ■»bn1pul,ttn9  same,  „p  close 

and  you  a  '»  even,  and  T 

■  3ee  tb«  reason  I 

Witneas  it  m-  '  1  Su"est  this 

lfc  «i9ht  be  well  Wlth  thi 

fche  natl,_  °  have  you  do  that-  k 

I  tUre  O'  the  witness .  °’ 


l 

4 

I 

6 

7 


8 

9 

10 
11 
12 

13 

14 

15 
18 

17 

18 


THE  cOURT:  Let  us 

90  ahead  with  him. 

direct  EXAMINATION 

BY  MR.  ANDERSON: 

. 

ft  ^  KUnke1'  PlCaSe  3t3te  y°Ur  «-  home  address 

■  1  ^  31  yearS  °ld-  1  live  at  3530,  I21st  street. 

Two  Gardens  in  New  York  City. 

Q  What  is  your  present  occupation? 

r  am  Executive  Editor  of  Electronic  Games  Magazine. 

tell  us  what  Electronic  Games  Magazine  iS/ 


A 

Q 

Please  ? 
A 


Will  you 


Yes 


It  is  the  first  magazine  devoted  to  the 

>• 

lets  of  it,  from  the  hand 


electronic  game  industry,  all  aspe, 

I.  homs  video  games  and  the  coin-operated  video 

|ueici  games  to  tne 


|  H  9a: 

30  ! 


2l 

* 

74 

* 


q  I  hand  YoU 

identify  that? 

A  This 

Q 

m 

;  q 


Can 


a  copy  of  Defendants'  Exhibit  1.  Can  you 


f  jrst  issue  of  Electronic  Games. 

rthftn  that  first  issue  came  out? 

tell  me  ***n 


yOU 

stands  October  29th. 


It  «PP 


ea 


And 


what 


r*d  on  the  news, 

been  with  respect  to  the 


has 


the  e 


xperience 


Kunkel  -  direct 


..gazine.  Electronic  Games? 

JK  Wel1'  lfc  sold  tremendously  well  th 

I  ,-h  Y  U'  ^  PriIlt  rUn 

|  for  the  second  iSSUe  will  .  , 

111  ,;>e  almost  tripled. 

B  Q  D°  YOU  have  "  did  you  say  somthing? 
flL  °o  jOu  have  any  other  present  occupations  in 

■i&tion  to  your  role  as  Executive  Editor  of  the  magazine. 
Electronic  Games? 


A  _l  run ,  in  a  freelance  basis  I  have  written  for 
the  New  York  Tiroes,  Penthouse  Magazine,  Video  Magazine  on  the 
subject  of  electronic  and  video  games. 


Q  Do  you  have  a  column  in  any  of  those  magazines? 

A  I  co-author  Arcade  Alley  which  is  a  regularly 

appearing  column  in  Video  Magazine  and  have  done  it  for 

approximately  three  year^.. 

ML  Q  And  what  is  Arcade  Alley? 

is  the  first  column  to  regularly  cover  the  field 

BL  _  home  video  games. 

,T  91  b.  —  —  — - — *■ *• 

■  have  already  described? 

to  those  yo  freelance  writer  for  over  ten 

i|  T  haVe  worked  as  - 

A  1  hS  e0mic  books  and  I  have  workeu  xn 

.  vg  worxea 

.ears  now.  *  ha  .  lism  and  several  other  fields. 

i^ts  jo  ue 

HL  journali31'1'  _  ng  into  those  professions,  <3. 

L  pri°r  to 

attend  coll^e?  _  college  for  two  years,  now  Pace 
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University  1„  Seu  Jork  CUy_ 

fS  What  curriculum  were  you  following? 

A  Liberal  Arts. 

Q  How  did  van  na<-  ■  ,  . 

^  started  in  writing  about  video  games? 

P  n  1978  nijf  partner  and  I  purchased  —  I  purchased 

an  odyssey  2.  My  partner  purchased  an  Atari  VC S.  We  went 

to  Vi-ieo  Magazine  with  the  suggestion  of  a  regular  column. 

The  idea  was  accepted.  After  about  two  years 

. 

of  running  the  column,  a  reader  poll  was  done  in  which  they 
determined  that  it  was  a  very  popular  feature  and  as  a  result 
Of  that  popularity ,  we  were  able  to  convince  the  publisher 
£  the  viability  of  a  regularly  appearing  magazine  on  the 

subject;. 

J.Q  DO  you  have  any  technical  training  o.  InowlaUge  of 

■  =  hat  go  into  this  game? 

the  electronics  that  g 

t  trv  to  view  these  things 

,  i  not  a  programmer .  try 

Olnt  of  view  of  a  pl«.r.  of  the  p.r.on 

rCtly  "ZL  the  game  -  -  -  —  *» 

who  is  going  t  .  .  r  and  start  to  play  it. 

•cK  up  his  controller 

the  machine,  P  technical  knowledge  in  the 

oicked  up  some 

I  have  P  still  try  to  approach 

wing  the  fiS 

^■L  e  re58'lt<'  _  w]-l0  does  not  know  any t.11 

course  ot  *  sonieone  wno 

int  of  view  ot 

It  from  the  P°  ilirid  the  game. 

technol°gy  ur  —  how  does  Arcade  Alley 

about  the  tec  ^  hoW  popular 

„  Can  y«u  te  ributions  to  the  Video  Magazine? 

,  °  he  vario««  c°ntrl 

the  vc* 

stand  among 


According  to  .. 

6  feader  PQll*  it 


the  new  products  „  , 

8  ool“«.  u  „as 


■  «  right  >ftet 
the  "osl  in 


the  «9«i„  on  .  P»Pul.r  ln 

(I  Q  “ith  r“P«‘  W  the  Electronic  B 

•ill  you  describe  a  ,,,,,  '  »”ee  "aga.ine, 

|[  A  blt  about  how  that  got  started? 

||  t  t  Was  simnlv  a 

11  Rosa  J  CaSe  °f  the  Polisher,  our  publisher, 

Ip*  1  e  •  being  convinced  by  us  that  thi 

t  uy  us  that  this  was  the  right 

I  Use,  that  thi,  the  Indn.try  that  ...  booming  ,„d  that 

I  COnSumers  needed  some  sort  of  information.  There  was  no  way 
I  people  could  Know  anything  about  whether  games  were  good, 

n  ,  . 

■  whether  they  were  bad,  what  they  were  like,  what  they  looked 

12  _  . 

V|  like  and  how  they  were  played.  He  became  convinced  that  the 
I  [time  was  right,  that  advertising  and  newss  tandwise  r  that  this 
I  Was  a  viable  property  at  this  point. 

*  Q  Are  you  aware  of  an  arcade  game  called  Pac-Kan? 

|  A  Yes,  I  am- 

^Ascribe  how  you  became  aware  of  it? 

!■  q  will  you  descrio 

it  laved  pac-Man  well  over  a  year  ago,  I  believe 

■■  ,  r  first  pia^ 

I  *  ,irst  Came  out,  it  didn't  re a  «tch 

fhe  game 

II  When  it  was  sort  of  a  sleeper.  It 

MM  4-  an  extent, 

I  Pn,to  that  great  1981,  and  especially  over 

■  ■  .  @  this  year,  ea  1 

i[|  feally  caught  fir  -ndisputably  the  most  popular  coin 

■  ■  it  became 

K  this  past  summer, 

■  I  tn  the  count  the  year  1981, 

■  Iterated  game  1  ^  standing  as  o  , 

I  Wifch  reSPeCt  ag  to  how  the  various  games  have 

H 


|  you  have 


any 


1 13 


stood? 


A  In  *«».  of  what7 

Q  In  voluna,  U3e  or 

A  MeU,  tho  '  -tin,., 

”  ***  ^  tra<J«  »»9*«ln.,  tH.  t 

operated  industry  r«^i  ln" 

RePU'  “*  P1*y..t.r.  »oth  p.u.(  „c.d. 
ound  the  country  to  determine  how  much  money 
various  machines  are  taking  in  at  any  giv.n  time  M*  ,**-*», 

I  have  heard  anywhere  from  200  to  $250  a  week  per  profile 
in  terms  of  Pac-Man  machines* 

Q  Does  Arcade  Alley  or  Video  Magazine  give  out  any 


awards? 

A  Yes 


We  began  the  process  --  we  began  an  awards 
process  the  first  year  we  did  the  -column  and  we  have  just 

third  set  of  Arcade  awards.  In  fact,  Pac-Man 

rated  game  for  1981. 


given  out  our 

was  the  winner  of  the  best  coin-ope! 

different  categories  of  awards  do  you 
q  And  how  many  different 

9ive?  „  _.^rt„ries  each 


A  We  have 


■  ar  we 


number  of  categoi 

categories 


increased  the 

10  There  was 


had  1 2 

■rated  field- 


i  S  , 


what 


Year.  I  believe  this  ye. 

the  coin-op^ 

°hly  one  category  arcade  game! 

a  kn0wledgeable 
Q  AS  a 

oOPular?  t  think  it  15 

made  Pac-Ma»  p  several  things- 

r  think  scv  arcade 

*  The t®  ,ed  to  the  <.»-»* 

th-  '“lly  11 


the  first  9ame 
P1»yers  becau 


&e  / 


it  realiy  “r‘  intimi<Jatin9 ' 

it  isn  t 

for 


one  thing- 
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H you  look  at  manv  of  _u 

R  any  of  contemporary  4rca(ie 

buttons  all  over  the  James,  there  are 

P  aCS‘  The  instructions  are  usually 

fl  fairly  limited.  - 


They 


to  put  the  quarter. 


usually  consist  of  telling 


you  where 


And 


5 

6 
7 

I 

9 

10 

II 

12 
13 

w 

15 

16 

17 

18 

19 

20 
21 
fe 

23 


bucks  in  the  machine  befo 


are  doing  with  it. 

Pac-Man,  you  can 
stick,  that  moves  in 


you  have  got  to  drop  a  couple  of 
2  fore  you  can  have  any  idea  what  you 


see  is  just  a  stick,  just  a  joy 

_  one  of  four  directions.  The  simplicity, 

the  ease  with  which  the  game  can  be  understood  and  played  is 
l&nsiderable  ,  while  at  the  same  time,  it  is  not  the  sort  of 
«*me  that  you  can  just  sit  down  and  master  instantly  like 

.  onin-soerated  games,  such  as  Space  Invaders 

most  very  popular  coin  operate  s 

*L 

-a 

and  Asteroids. 


The  basic  concept  of  the  game  is  simple.  But  tne 


D-terlt  requires  practice. 

ability  to  master 


s  ect  to  home  TV  games  or  home  video  games, 
q  With  .  do  they  usually  have  a  single 

.  ,re  family  with, 

the  ones  y°,J  °  played? 

ich  the  9*™*  p 

are  basically  two  types  of  controllers 

_  h  Ves  . . 

1  a  the  Pa‘ 

ln  home  3”  , 

TM  P»ddl*  ' 

d  for  «h.r.  you  ... 

or  Up  ana 


joy  stick  with 

There 


iddle  type  and  the  joy  stick  type, 
i.  a  wheel  that  is  turned  and  that 


.  re  you  are  simply  moving 
>s  where  yyw 


tiiy  usC' 


I  is  genera.*--  h  - 

.  „ 

__Bfcething  u  four  « 

ma»y  a 


some  thin 9 


in 


as 


H  the  joy 


,oK  i*  r” 


feT a 


ble 


.  dlraot 


V  And  hSS  th“  been  »««•  ‘or 

B1*  °h'  *>«  30.  stick  i.  th.  a, 

I***  ho™  ti.ld  th.t  you 


a  decade? 


I  the  home  field  th*t-  °,C  CO‘mon  denominator  in 

.  y  “*  901"3  <■"  what  it  is 

■  S  ^  t,,<!  *°tUal  Pl*'’  o'  *».  !«,  has  there  b.„ 

that  has  made  Pso-H,„  „opul„  >Uh  to  ^ 

1  play  of  the  game? 


I  *  It  is  --  the  graphics,  of  course,  are  very  dis- 

» 

■inctive  and  they  are  very  cute,  they  are  very  charming. 

] 

■  [They  appeal  to  the  arcade  player  who  is  very  much  into  the 

graphics,  who  is  very  much  into  the  way  the  game  looks,  the 

I 

I  way  the  game  sounds  and  the  way  the  game  plays, 
f  *  Again,  it  is  a  simple  concept.  It  is  easy  to  pick 

|  up.  YoU  can  basically  learn  what  you  are  doing  and  you  may  not 

■  -at  you  will  at  least  know  what  you  are  doing 

play  very  well  duo  yu 


almost  instantly* 

{a  this  What  you  call  a  maz 

Q  Now  is  tni 

...  is  a  maze  chase  game,  yos. 

L  a  This  is 


call  a  maze  chase  game? 


Have 


there 


been  maze  chase  games  before  Pao-Han? 


Oh,  Yes’ 


tbsolutely • 


■  „a 

Hi  L.  Q  can  y°  e  chase  game  I  ever  played 

iBilr  R  'n  )  the  *irS 

P  I  _  / conti^u^  ^  "Take  the  Mond}  an<  R  -- 

A  v  ,,  *?  .jame 

i  nd y sS^Y  ** 

...  y/aS  an  .  .s  Dodge  'Em  and  Head-On 

personally  wa  ^  such  **  do 

also  been  .  a  multi-layered  playfield, 

I  There  have  _  trough  »  ro 


There  have  a- 

in  which  V°u 


;ame  I  ever  played 


as  Dodge  'Em  and  Kead-On 
a  multi-layered  playfield. 


niovi^ 
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l|  a  multi-tiered  m 

■  d  playfield  whil  , 

I  attempting  to  avoid  tlther  being  pursued  or 

I  «  -  u  ;;r  °bj~  -  -  — , 

i. all  n  Grenilin  Head-nn  < 

■  car  remove  dots  *  %  ”  Partxcular'  d°es  the 

I^^E  ^  ^°e3  and  score  -- 

Hi  As  the  Car  passes  over  the  do. 

•  K  r  the  dots'  dots  disappear 


from  the  playfield. 

V  Q  Are  you  familiar  with 

A  Yes,  1  am. 


a  game  called  Carnival? 


E  ^  Can  you  briefly  describe  that  game? 

I  A  Carnival  is  a  video  game  version  of  a  shooting 

gallery  in  which  objects  move  across  the  top  of  the  screen, 

12 

P  typical  shooting  gallery-type  objects,  bunnies,  ducks  and 

13 

!  the  player  maneuvers  a  gun  horizontally  across  the  bottom  of 
M  th,  playfield  and  attempts  to  eliminate  the  various  objects. 

IB  The  duck  in  the  game,  if  the  duck  is  allowed  to  get 

H  bottom,  the  objects  move  from  top  to  the 

[:  all  the  way  to  tne 

■  IH  '  _  ,ovel  and  they  keep  moving  down  the 

I  «.«  level,  to  the 

| 

■  tcreen.  a-^hes  the  bottom  of  the  playfield, 

K  . ue  duck  reac 

■  ■  AS  tn  bullets.  You  have  a 

■  H  and  consume 

|J  he  then  fl*eS  d°W  ~  ach  represented  on  the  bottom 

■  ■  „  ot  tull«ts-  ea" 

IHrtain  numbn 
<2 

■  r  :  old*  indicating  actually 

U  ,ay  )V,a  /our  fibers, 

||  0  And  y°U  duck  head  Y°u 


ngers.  indicating  actually 


H  "•tiro 


It  is  3 


ieve  YoU 


the  entire  duck  coming  - 


I 


K«nkei  _  . 

direct 


*nd  he  cones  down  and 

at  a  time  .  * 


ts  the  bullets  one 


Q  And  how  far  K  , 

W  back  dw°es  Carnival  go? 

MR,  VITTUM:  Yn 

our  Honor,  I  would  object  to  this 


whole  line  of 

questioning.  Validity  of  copyright  is 

not  an  issue 

Therefore,  originality  is  not  an  issue. 


The  issue  is  one  of  substantial  similarity.  It  is  a 


simple  issue  that  can  be  determined  from  these  two  games 


THE 


COURT:  The  issue  is  whether  there  has  been 


copying . 


MR.  VITTUM:  Pardon  me? 


THE  COURT:  The  issue  is  whether  there  has  been 


copying . 


ng . 

MR.  VIT  -  And  substantial  similarity. 

the  COURT !  A»a  substantial  sinilarity. 

HE.  VITTUH.  corlo;t' 

* _ 4-  is  in’ 


VITTUM:  That  - 

'  ,T  „  u3  not  forget  what  is  involved  here. 

THE'  COURT: 

.  vjTTU»!  *-*■* 

MR*  .  . .  Cn  now  why  is  this  necessary 


m  „  VITTCM:  That  *  * 

MR*  v  .  So  now  why  is  this  necessa 

miRT :  Al1  ri9 

^  THE  coue 

Mr .  Anderson?  ^  Honor,  I  think  the  issue  is 

E,  MR*  ANDBRS0:'  .  of  the  audio-visual 

re  has  be«n  COPY 

whether  t  ie  *  the  concept. 

.  _  And  n°  •  ,  uhPthcr  t  lie  re  has  be< 


w the  cun - 

,ion  and  n°  isSue  is  whether  there  has  bee.. 

express3-0  yaS  ,  the 

f  THE  COURT*  ^  thcre  is  such  a  substantia 

whether 


copying  bV 
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similarity 

i t  and  then 

IL  ot^  Ve  can  tel1  whether  there  is  copying 

**  factors  Tha*-  • 

is  wiiy  i  want  to  look  at  these 

two  games.  And  th 

tlAere  are  some  questions  I  want  to 

ask  you  .  n  m *. 

^  n°W  tiiere  is  an  objection.  What  is  the 

^^^■$e83ity  Of  going  into  this,  Mr.  Anderson? 


MR.  ANDERSON:  Your  Honor,  there  is  a  genre  from 

■l 

rUhich  all  games  build  and  I  think  it  is  important  that 
the  record  show  what  that  is  and  that  is  the  purpose 
and  I  am  finished,  virtually,  with  the  point. 

THE  COURT:  Go  ahead,  Mr.  Anderson.  You  were 

going  to  say  something? 

MR.  VITTUM:  Judge,  I  was  going  to  say,  to  the 
L  „t.'t  of  the  Jawbrcekee  game"  ..  «»  going  to  .ho. 

[  that  this  very  ...»  copyright  ....  =»foro.d  ag.in.t  i. 

curelv  ducks  and  automobiles  and  all  the 

not  relevant,  surery 

■  of  games  we  are  hearing  about  are  irrelevant. 

I  °th0i  T  wiU  sustain  the  objection.  Let's 

TH&  COUHT: 

...  say  it  again,  we  are  not  here  heari 
I  Wll-L  sajr 

proceed  n°v*  is  only  a  preliminary  showi 

merits' 


heari 


proceei 


nti tied  to  preliminar 


this  case  °n  '  are  entitled  to  prelimina 

not  the  Plaintl 

whether  °r  NQW  let  uS  proceed  now. 

.  „  relief* 

■  in j  unctrv 

-MDEpS°N:  ,  in  playing  Pac-Man,  identify 

BY  MR.  ANDLi  you, 

jcunK«X» 

Q  Mr*  paC-Man  9aineS- 

in  the  p  regular  player  of  Pac-Man, 

any  drawbaC  ** 

K  a  The  on**  ' 

A 


Kunk^' 


is  that  it  is 


KU'”"1  -  «r.ct 

PO,,ibl«  to  dove  lop 


ns 


Q  A  Mttnrn? 

*  Ia  °thec  vorde.  t 


a  Pattern. 


m  «.y  every  ti„  '  y°"  "°V<!  **  .... 

ill  be  able  to  f*  1  *  raechanicel  error, 

I  oe  '  fl",Sh  ■*«  -ter  ....  alter  .are. 

1  t  °OUISe'  *“«*  «  «„,s  .re  „«co.l„9 

|-r  Vitb  eaob  roved.  t,e„  tl„  yo„  (1|1#  „  .  ^ 

I  they  are  a  little  bit  faster,  it  still  h„„ 

I  1L  Still,  however,  is  a  matter 

lo£  developing  a  pattern.  Yov  go  throvgh  this  row.  then  you 
I  go  through  that  row  and  then  you  go  through  this  row.  This 
■  pattern  actually  exists.  It  is  known  among  players.  If  you 


u, 


are  successful  mechanically  in  navigating  that  pattern,  you 
will  be  successful  in  this  game. 

Q  Thei 


.n  is  that  in  part  because  the  maze  is  fixed  and 


■  never  changes? 

A  It  is 


a  fixed  maze 


which  is  ca 


Are  you  aware  of  a  ca 

lied  K.  C.  Munchkin? 


with  stationary  dots. 

rtridge  for  the  Odyssey  game 


* 

h 

h 

* 

* 

* 

k 


A 

Q 

A 


yes , 


I  am . 


Can  y°u 


teil  me  how  y© 


An  a 


dvance 


copy 


was 


se 


u  became  aware  of  that? 

nt  to  our  offices  approximately 


a  month  ago. 


Q 

A 


Can  y 


ou 


des 


cri 


ibe 


inspired  hy 


paO 


MU  tiC 
-Man  • 


hkin 

with 


.  -  Munchkin  for  us,  please. 

K  • 

chase  game ,  obviously 


is  also  a  maze 


some 


differences  that  are  considerable 


i »  terms  of  th6  Di 

P1*y-  The  fact 
fact  that  the  ma2e  ^  **  the  dots  are  moving,  the 

pUVi»9  tt.  dl,(ete„St  "'a“31”9'  "ake  the  9a"*'  in  °£ 

C  AH  V Am  J _ 


I  fact  that  the  ma2 


©  is 


game,  in  terms  of 


Can 

And 


You  describe 


minutes 


tapping 


P-rhaps,  even  if  your  Honor  would  please, 
perhaps  Mr.  Kunkel  could  even  demonstrate  it. 

'  THE  COURT:  Let  him  do  it.  We  only  have  ten  minute 

j  MR.  ANDERSON:  Would  the  Court  consider  stepping 

Itlllls 

down? 

IL  THE  COURT:  No.  I  can  see  it  from  here. 

I  BY  THE  WITNESS: 

K  A  The  dots,  as  you  s..  here,  you.  Honor,  the  dots 

I  .  xh„  „a  not  goin3  to  .....  »•«  “* 

I  are  stationary.  They 

1  '  ,  That  means  that  you  cannot  move  through 

moving  (indicating). 

IK!  ame  way  every  time  and  he  successful. 

[|  this  maze  the  -  - 

*! 

I  BY  MR.  ANDERSON.  Odyssey  Munchkin? 

0  ,re  referring  to 

Q  And  you  are 


'  c.  Munchkin. 

The  *  • 


I  Ves. 

1  A  whe»  y°U  be9  to  tbe  shifting  position  of 

■  ay  CO nstantly  t0  to  the  fact  that  at  least 

iraur  strata  ^pt  yoUr  ‘  ^  which  the  faces  there 

You  ,iiO  have  .  orral  **** ' 

the  . 

in  this  vt*1  „t>y  •Bl 

IS  c°n  r  bok? 

1  are  coming  >  ce nte 


^ire 


ct 
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’  Ihat  i.  th 

H  „  a  bo> 

X  ow  u  th  ' 

from  the  *  ne  g°bblins 

top  and  are  always  emerging 

V°uf  ther  f 

JP®n  there  are  qm.  ,  %  can  manage  to  avoid  that 

^ins  about  to 

safe,  emerge  you  are  going  to  be 

'  Here  indicating)  thev 

9  *  they  are  9oing  to  come  out  from 

wheiuver  there  is  a  „m 

cant  spot  so  your  play  has  to  constantly 

Adapt  to  the  chanqe  of  _ 

9  of  the  maze  and  to  the  change  of  .the 

position  of  the  various  munchies. 

THE  COURT:  All  right. 

BY  MR.  ANDERSON: 

¥ 

Ik  Q  Do  you  know  whether  or  not  the  speed  of  the  dots 

Changed  i#  K.  C.  Munchkin  during  the  course  of  one  ft  -...o  ? 

A  I  believe  the  dots  do  not  change  speed.  The  dots, 

however  —  you  mean  after  you  have  eaten  the  power  - 

K  Q  After  you  have  removed  dots. 

f  wer  dots  that  remain  on  the  screen,  the 

A  Ob/  the  -u'"' 

L  move.  The  speed  with  which  the 

r  „  remaini^ 

faster  the  *ein  , 

lt/  dependent  upon  how  many  are  left. 

^maL  is  directcly 

dots  move  n  Qf  dots,  they  don't  move 

Qt  a  full  scr 

When  you  have  ,  qot  three  or  four  left, 

t »»“ 

very  fast  hut  d  when  you  are  down  to  tho 

_  much  f aS  t*‘ 

■*y  are  moving  .  lcr-:..  ' 

it  »•  reaU> 

last  one / 


quickly 

Q 


po  y 


OU  Know 


whe 


ther 


in 


Pac-Man  the  speed  of  the 


,host  changoa  uhei> 


A 


The  9ho! 


‘nkoi  .. 


P°“9t  lot  u  an 

S1°"  *>•»  af tar 


aire«i 


in  PiC-Har.. 

1  ®  Doe 
overtake  him? 


<*aged? 


a  power  dot  is  cons 


umeci 


3  th*t  enable\he 


dC'Man  Just  chase  him  and 


Yes. 


Wow  in  k  r  a. 

*  unchkin ,  though,  can  the  Munchkin 

ever  overtake  the  munchers? 

- 

They  are  moving,  I  believe 

vtj.j.eve,  at  the  same  speed. 

r*  COurse  the  munchers,  the  things  that  are  pursuing  you 

or  that  you  are  pursuing  after  you  have  eaten  the  power  dot, 

are  able  to  navigate  turns  in  the  maze  generally  more  sharply 

than  a  human  player  is.  Since  they  are  being  moved  by  the 

computer,  they  make  their  turns  perfectly,  whereas  a  human 

Player  is  not  that  perfect  and  is,  therefore,  apt  to  lose 

-  making  a  turn  or  moving  up  or  moving  down. 

a  split  second  xn 

you  describe  for  us  the  characters  in  Munchkin 

,  _OI>earance  as  compared  to  Pac-Man? 

and  their  visual  P- 

the  nun cher  m  Pac-Man  appears 

The  characters, 

A  t  g  hi^  mouth  and  closes  his  mouth. 

a 

almo3 1  liKe  -  different  shape  to  the  K.  C. 

is  a  sii^htly 

There  two  antenna. 

He 


Munchkin  che^a 


ieetB 


forward  gho^>t  Xike 

„  of 

Vet  the  se»3t 


Man  seem  to  be  pretty  straight- 

paC"  11,11 

_  .ueballs •  whereas  I  certainly 

,ith  er 

^nsectoid  characters  here. 


. 


Kunk 


el  _ 


di 


r©ct 
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Granted,  it  . 

K.  3  SUper f icial  diff 

difference  in  *p|,e  6rence  but  there  is  a  slight 

■  raftCe'  ^  rauch  difference  as,  say,  between 


N°W  are  you  famili 


rom  ^^-f^srent  comic  book  com- 
iittle  familiar  with. 

ar  with  the  various  mazes  and 


r  aUp<!c  heroes ,  Ut. 
p*nies,  something  i 

m  q 

modes  of  plav  in  v  n 

*  Y  ln  K*  C.  Munchkin? 

I  >eS  ’  T^ere  are  several  different  mazes.  At  certain 

a  maze  becomes  invisible.  In  other  options,  the  entire 
maze  is  Shifting  and  of  course  there  is  the  programmable  option 
whereby  if  a  player  becomes  too  familiar  with  the  preset  mazes, 
an  entirely  different  maze  can  be  programmed. 

pQ  Now,  how  long  have  mazes  been  used  in  games? 

’  A  jn  electronic  games? 

Q  Yes . 

A  I 


is  obviously  something  that  has  been  around  for 

I  can  recall  is  Take  the 


=  =  av  the  first  one 

awhile.  Let  us  j  1070 

.  h  T  would  imagine  goes  back  to  1  ... 

m  a  Run#  which  1 

Money  and  Bun,  fch„  Money  and  Run? 

m  ,  whose  g*roe  13 

An°  ,  „ame  in  which  you  are  navigating 

K  t  is  an  Odyssey  9 

That  ^  haS  tQf  at  various  times. 


Q 

A 


a  chn 


h  a  maze. 

recta*  throug  .  and  capture  various  characters 


J*Uh 


er  run 


from 


or 


run  towa 


*3 


in  that  maze* 


And 


un 


der 


gome 


conditio"3' 


does  the  character  chase 


the  p  1  a  y  <2 


r  a 


nd 


in 


othe 


r  cond 


yes 


The 


crha 


racte 


itions  the  player  chase  the  character? 
the  maze  represents  a  person 

r  1  n 


Kunk 


el  - 


di 


1  I  and  the  other  ^ 


rect 
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ir*cte 


*  I  negative  o> 


rs 


fQpre, 


Jtidye,  x 


a9ain  object. 


you  run. 


positive  SSnt  flnancial  condition* , 

MR.  V1ttum. 
by  THE  WITNESS: 

4  that  they  hit  if  you 

ITTUM.  We  are  back  to  the  ducks  and  the 

I  cars  and  the  characters  - 

■  THE  C0URT:  The  objection  will  be  sustained. 

BY  MR.  ANDERSON: 

Q  Are  you  familiar  with  the  Munchkin  sounds,  Mr.  Kunkel? 

A  Yes.  The  sounds  for  K.  C.  Munchkin  are  familiar 

to  me,  having  played  many  Odyssey  games  that  the  sound 

,  ,  •  home  video  game  is  limited  and  therefore, 

vocabulary  ,in  any  nome 

,  4-ond  to  be  used  again  and  again. 

the  same  sounds  ten 

■  So  the  Odyssey  sounds  that  you  are  familiar  with 


are 


in  the  Munchkin  game 


They  are 


Q 


Yes  . 

f 

Are 

-Man  <Jaroe 


any  s° 


to 

i 

$ 

' 

i 

% 


game  and  3 

sound 


as  the 


A 


The 


also? 

fairly  the  same. 

und  similarities  between  the  Munchkin 

that  You  recognize? 
roUncher  moves  through  the  playfiald, 

,  duplication  of  that. 

is  i  r 


.  ^  sound/  the  sound,  what  you 

the  munching  s°  ki»g,  ^ain' 

1  IV 

®  Geneta  i-deo  9a“e 


in  terms  of  sound  is  fairly 


can  do 


.  a  n o#e 

wi  th 


vi 1 


limited 


th* 


is 


ng 


ain  ' 


poi 
in 


in  t 


the 


ge 


nre 


cf  video  games,  is  it  a  common 


Q 


Ur*ei  . 


di 


r®Ct 


I  thing  to  have  a 
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the  field? 
A 


s°und  *s 


the 


Playi 


119  Plece  moves  through 


°h>  the 


3°und  i3  i 

Ihome  video  a**  nvariably  an  i»„ 

f  gameS/  just  as  i  *  l“P°rtant  factor  in 

■9aMS-  S  13  ^  13  in  c°in-operateu  video 


TflE  COURT:  t  n 

Adn't  hear  that. 

THE  WITNESS:  ts  < 

variably  very  important. 
THE  COURT,  Vety  l^ortut? 

THE  WITNESS :  Y...  ,ou„d  t, 

to  these  games . 


a  a  very  important  element 


THE  COURT:  All  right.  Go  ahead. 

MR.  ANDERSON: 

Q  But  in  earlier  games,  was  it  also  common  to  have 

a  sound,  a  repetitive  sound  as  a  player-controlled  piece  moved? 


A 

Ohr  yes* 

Q 

That  was  i 

A 

Very  1 

r 

Q 

Would  you 

f  ferent 

g  atne  s  ? 

A 

in  terms  ° 

both 

maze 

chase  g*"e! 

the,'. 

in  terms 

:in 


are 

i  to 


someone  sitting  down  and 

f  a  play®*,  ° 


t-ney  ar 

.  ;  ~ gpect  to  the  manner  in  which 

ng  both  9*  with  reap 

,  point* 
o  Another 


Kunkel  - 


Lite  launchers,  the  thre 

|| 

■janchkin,  how  do  they 


direct 
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e  munchers 


aPPear  in  Odyssey,  K.  c. 
apPear  When  they  come  onto  the  screen? 

*  *”  9eM“t‘d  the  UttU  corral .  the 

1  ..  -  box  and  then  tu 

e-<  mhve  out  onto  the  playfield. 

3 uPsr imposed ,  one  upon  the  other? 

Occasionally,  yes,  they  occasionally  move  together 

|  ■  d  can  see,  your  Honor,  and  then  they  will  separate  so 

^|that  you  might  think  there  is  only  one  and  they  will  split 

up  and  you  have  got  two  of  them. 

THE  COURT:  Mr.  Anderson,  let  me  interrupt.  It 
is  now  5:25  p.m.  What  was  your  plan  about  this  now? 

MR.  ANDERSON:  Your  Honor,  I  would  finish  within 

«  T  don't  know  how  much  cross 

those  five  minutes.  I 

VittU:r  7a— •  VI—— 

L  THE  w  long  is  this  going  to  take? 

examine  *  H°w  about  two  minutes  of  cross 

yjQ  Vw 

MR,.  VITTUM:  ^  what  ^  gone  on  so 

r  Honor,  has-- 

examinatr°n •  * 


far  . 


^HfiBlSh  f  the  industry,  Mr.  Kunkel. 

■  BY  MR.  I  :DERSt'  •  K„oWl«d9e  °  c.  Munchkin  cartridge 

■  q  From  cU9tomers  of 

Krc  the 


All  ri'Jht- 

„  r0URT! 

THE  cu  sS. 

.  e  witi^s5 

,,h 
v/1 tn 


Go  ahead.  Then  we  can 


Kunkei  - 


<U 


rect 
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>  I! 


A 

Q 


Peopi 


e 


Who 


With 


re 


sPect 


ssQy  2. 


experience 


°Wn  the  ody 

h°Se  Who  don't*  what  —  from 


I 


a<3ain  ^ '  w,iat  rrom  your 

n»  are  they  v<=> 

console  if  tho«  ,  >  J  llkely  to  go  out  and  buy  a 

ie*  already  havo 

another  one  or  just  what  is  your 


experience? 
A 


P©rience<J ,  in  my  experience,  people  who 

arc  raoid  game  players  who  um 

t'  y«rs  who  will  often  own  more  than 

system . 


one 


I  think  K.  C.  Muchkin  is  a  cute  game  but  I  do  very 
much  doubt  that  anyone  would  buy  the  main  line  system  simply 

for  that  game. 

■  Q  Would  any  Atari  console  owner  have  any  reason 

to  buy  «  k:  C.  Munobbin  carttid,.?  - 
I  &  !  would  bury  -uob  doubt  it  .ino.  it  i.  g.u.r.l 

Man  is  coming  out  in  a  month  or  so. 

knowledge  that  Fac-M 

m  Mr.  Kunkelt  ^ain'  in  y°Ur  e^erl<2nce' 

if  it  was  forced  to  withdraw 


Q  Tell  me, 

to  Odyssey 

what  would  it'  mcan  market? 

.  (r°“ 

tin:  '  mchkin  oh ipCtion-  >'our 

VITTOM: 

™  MR-  an  indepe 


this 


who 


is 


to  say 


wh*1 


wha 


t  wo 


uld 


napPen 


Honor.  I  am  not  sure 
ndent  person  would  qualify 
to  Odyssey. 


THE  c 


OV*T  : 


wha 


t  about 


urtDE 


rSOH: 


x  thiok  be 

VT  » 


that?  how  would  he  know? 


would  know  — 


•  t  y° 


u  ask  him  —  I  will  overrule 


gK  him  preliminary  questions 


and  then 
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“nkei 


rect 


f 


re3ervG 


,  ue  right  f 

°Ut  if  he  k  °  °bi 


BV  -  WITNESS  : 


nows  4 


ect  again.  Let 


1  Xt  would  be 

ry  difficult.  r 

I  estimate  on  it  __  *  1  can  on^y  make 


B  MR-  VTTTUM:  Your 

BY  Tlii;  WITNESS: 


Honor  -- 


which  company  -- 


THE  COURT:  That's  enough.  The  objection  will  be 


sustained . 


MR.  ANDERSON:  Your  Honor,  that  completes  the 


direct  examination. 


TUTS 


COURT:  All  right.  Cro’ks  examination. 


MR  VITTUMf  Your  Honor,  Mr.  Krupka,  my  partner, 

ill  conduct  this  cross  examination. 


„  ail  right .  Proceed 

THE  COURT!  All 


CROSS  examination 


fcY  MR,  KRUPKA: 


KUi^( 


,1,  the 


r  Munchkin  game  and  the  Pac-Man 

K  *  * 


if  graphics,  that  is,  they 


I  lar/  in  termS 

S9ame  are  very  don't  they? 

the  • 

look  substantially  obj«ct,  Y°«r  i,onor-  That  is  two 

.JD.  anderS0N:. 


„  .  i ^ n  is  sustained.  The  form 

tions  •  obj action 


quest*-0'  obi 

■***  coU“1’  ..j.. 

a3ti°n 

ti  u  e  “* 

of  the  4 


teat i°na‘ 


14  8 


"*•  *»«!>**. 

°n'  **  «  »i„  '  '  "  °°rry. 


Munchj?: 


■  "  d  Ume>  So^y.  x 

■  «  MR.  KRUPka.  1  1  °nly  them 

■  °  The 

I  !  *  MunchJci„ 

■  vary  similar 

H  tern>s  of  graQ.  ac  Man  9ame  are 

if  A  Th  9raPhics,  are  , 

II 

Ir  °  r  —  ook 

■  1  *>«.  ii|>t  5*“*-  *»•*  «•/» 

■  Pac-Man.  J'-  dt  lot  more  like 


||ac-Man. 


copy  of  Pac-Man 


That  came  out  after  Pac-Man? 

Yes. 

And  they  are  coin-operated  games,  is  that  COfrect? 

Jawbreaker  which  you  mentioned  before  , = 

ib  a  direct 


MR.  KRUPKA:  That  is,  your  Honor,  the  one  we  got 
porary  restraining  order  in  California  on  Monday 


a  temporary  * 
of  this  week. 


THE  COUR^: 


:  All  right. 


THE  WITNESS: 


lu  t  T 


(ajlyone  can  see  t  j  c 
^here  are  si*^i^ar 


^ _  you  know,  this  is  something  where 

_ n  look  at  that  and  you  can  look  at  that, 

you  can 


ties 


ind  there  a 


re  differences 


looked  at  a  lot  of  play fields , 


I  tu  _  they  ^  * 

Inhere  arc 

.  a  p ac'Man/ 
I  8 ay  ,  " Thi S  lS 


no 


H  who  knows 


2  is  going  to  walk  in  and 
anything  about  video  games 


'  the  fi 


*st 


reaction? 
A  maze  chasi 


time 


You 


Sdw  a  k.  c. 


oros3 

BV  MR.  KRupKA; 

I  Q  W«U 

what  was  your 

*  A  ""**  °ha-  ««..  ba30d  on 
[  Q  th.  £aot  ^ 

Pac-Man  was  hi«o  ^  tllou9ht  it  was  based  on 

[  Cause  the  sin.i, .  . 

and  Pac-Man,  ig  that 
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Muncliki  n, 


similarities  between  K.  c. 
correct? 


Munchkin 


A 

Q 


There  are,  indeed,  similarities. 


And  in  fact  the  K.  c. 


Munchkin  game  uses  a  gobbler 


figure,  doesn't  it?  It  eats  things? 

A  It  uses  --  right. 

Q  And  the  Pac-Man  was  the  first  video  game  to  use 

a  gobbler  figure,  wasn't  it? 

A  Yes  ,  it  was  . 

a  Q  pac-Man  was  also  the  first  video  game  to  have  a 


j  ^  scroll"*11  feature  where  you  can 


^  ^  fhe  cobbler  can  exit  the  maze  through 

wraparound  feature  where 

£  4-h p  maze  and  reappear  on  the  other 
c  i  de  o  f 

a  tunnel  on  one 

isn't  that  true? 

side  of  the  1113243 '  ^  really  question.  I  have  been 

,  i3  something 

A  This  Is 

mes  with 

Playing  vide°  93"1  the  left,  scroll  up  the  bottom, 

scroll  up  the  r«b  '  lX  diagonally.  I  have  been 

even  s>- 

coiae  onto  th®  years* 

aame®  f°l  '  ^  first  game  where  a  figure 

Playing  those  9  -Man  th 

<t  ta  ,  --appear  on  the  other  side 

nut  i5  ^.1  and  r 

Q  B  a  tunne1 

thread  ^ 

would  exit  fcl 


unkel 


cross 


H  *■  j  v 

I  of  the  maze  in 

3  Cotceaponding  __ 

■  A  0h'  yes,  with 

!  the  maze  setup  «.h 

lyes.  p'  the  maze  format, 

I  Q  And  isn't  if  4. 

■  "  true  i„  th.  tiM 

to  use  ,  gobbler  „here  „hen  flr,t 

IL  Khen  i  ““9  °h*Sed  “ePuuuuts 

F  ate  a  po“«  uapsule  or  .  pov(et  piu 

power  pill,  the  opponents 

^^■ld  turn  .color  anri 

\W*  nd  then  the  gobbler  figure  could  chase  and 

!  capture  the  opponent? 

This  is  definitely  one  of  the  most  distinctive 

I  features  of  Pac-Man. 

Q  And  each  of  those  features  that  we  have  just  discussed 

i 

with  respect  to  the  gobbler  figure,  the  tunner  wraparound 

feature  arid  this  munching  of  power'  pill*  end  changing  of 

.K_  fables  on  your  opponent,  those  are 
color  and  turning  the  tables 

, .  K  C.  Munchkin  game,  isn't  that  true? 

also  true  in  the  k. 


Yes  , 


there  are. 


now  y°u  me 


ntioned  some 


thing  about  the  programabili ty 


u  are  playin9  a 

of  mazes .  When  Y°  cXample»  in  the  format  that  is 

for 


single  game  of  K.  C.  Munchkin, 


san16  • 


■  the  maze  stays  w-  n0w  or  on  the  video  screen 

IB  .  ,.0  camera 

II  Set  out  in  the  vide  disclosed  in  the  advertisement, 

n\  same 


Iptght  now,  W^1'L 

I  that  maze  stay- 


We1 1  ' 


iile 


u  are  playing  the  game,  doesn't 


i  +-  b®c 


ause 


the  corral,  the  central 


emerging  is  constantly 


■  tors 


>c>x  from 


gifting. 
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Q 

A 

Q 

A 


But 


the 


No. 

The  gobbler 


9°bbler  dn 

d°esn' t 


90  into 


Chat  box,  ri 


fight? 


but 


nts  to  sav 

Th*  SOhbl.r  Mantl  -o  7  ft°"  that  »ox; 

the  point  is  that  t  .  tSV  ,"*y  tc°*  that  b°* 

"  he  si»Ply  can-  avoid  . 
the  top  --  there  is  .  Y  staytnj  a»ay  from 

«  *»t  in  Pae-*.„,  the  „lt  „„  top_ 

You  could  simply  avoid  that. 


Since  the 


XI  t  here  is  always  shifting,  it  is 
impossible  to  adapt  your  strategy  to  where  you  can  simply 
avoid  being  where  those  characters  are  going  to  exit  from. 

U  Mr,  Kunkel,  the  programability  feature  that  you 

^re  talking  about  in  the  case  of  K.  C.  Munchkin  and  being 

K 

,  -»  ,.nt  ma^es  for  different  levels  of 

able  to  change  the  different  maze* 

,  .  rS  mto  the  effect  if  you  have  got  a 

skill,  that  only  enters 

,  .  <f  that  correct? 

skilled  player,  isn  1 

A 


yes,  sir.  further  questions. 

-  .  j  have  no 

MR-  KEU  „y  ’ 

THE  COURT:  your  Honor. 

just  a 

MS.  A'"’6"50  saU.X»»«°“ 

r£DiR]E 


By  MR.  ANPERsON: 


Q 


Mr 


run*®1' 


on 


y(?U 


were  a 


sked  if  Pac-Man 


KU 


the  first  3 


a«>c 


in 


~  you  had  identified 

^w*vi°uSi> 


the 


re 


was 


figure  that  gobbled 


thi 


n*  p 


re 


Up  other  pi-eceS 


an1 


redi*ect 


•»,nival  as  doi'‘s  th.t,  is  ,  i„ 

A  Yea.  that'.  tlat  Corr,i=t? 

tr“e.  Ih 

,Mt  th4t  aats  bWlata.  "  UaS  *  °haract«  th.t  ,t.  .. 

KR'  **""»•  »o«t  „onot,  ,  b 
objecte<J-to  eUa-  that  t.lated  t0  t„. 

THE  COURT-  Th  rU1”9  th°  d“Ck  or 

objactioa  is 

MR.  ANDERSON:  He  was  asked 

♦  ked  on  cross  that  very 

question,  your  Honor. 

THE  COURT:  The  objection  is  sustained  because  we 
have  heard  enough  about  that. 

av  _ _ 


MR.  ANDERSON: 


Now  I  think  you  were  asked  a  question  about  whether 


maze  stays  the  same  or  not.  In  many  of  the  modes,  the 


maze 


changes  in  many  respects? 


,  ,ater  levels ,  this  is  again  a  progre 
In  the  later 


ssi  ve 


A  111  tnc  - - 

Vi  lied  you  become  and  once  you  master 
same  where  the  more  •  later  lev,ls,  the  entire 

*  maze,  you  want  to  move  on 


ze  is  shifting-  pre3s  the  no.  4,  your  Honor. 


»npbh50»' 


MR.  ANDERSON : 


e  of  the  games  where  the 


Know. 


‘ze  will  he  c 


DO  y°u  * 

chan*ing? 


bclleve  it  is  one  of  the 


X  do» 


,.olieVe 

it 


'the,  optic"3'  I'» 

.. 


l  didn't  hear  the  answer. 


'  ^rect 


TUE  COURT.  Bo  , 

"Oula 


isj 


y0U  state  it  ao  4 

c  a9am? 


IjY  THE  WITNESS: 

A  I  belieiTQ  • 

iieve  it  i~  „ 

°ne  of  the  ofh 

the  invisible,  yes.  Ther&.  r  options.  That  i( 

invisible  and  there  i  310:1  Wnere  the  maze  is 

—  -re  al  I/  7""  —  -  —  -  i- 

i0“S  ■«  Roving  „ouod. 

the  COURT:  All  right. 

;  MR.  ANDERSON:  That  conpiet.a  the  rndlrnof 

examination . 

THE  COURT:  Any  recross? 

MR.  KRUPKA:  No,  your  Honor. 

THE  COURT:  All  right.  Thank  you,  Mr.  Kunkel. 

*1 

You  cire  excused. 

(Witness  excused.) 

rri  would  you  come  over  here,  please? 

THE  COURT:  Mr.  Grl  ' 

ontletisn  wish,  I  can  hear  this  case  - 

now  if  y°u  g®'  , 

h  nges  in  programming  because  a  wee': 
I  have  to  mak  C  wanted  to  come  to  Court 

•  v,d  that  noboay 

ago  I  ascertain'  gentlemen  think 

Thanksgi ving 

the  W  •«*'  of  thi,  -otto,  to  noor  it 

that  th«  °"li'  ,rang«",*nts  “  l’*V*  t'’'  “““ 

Friday  >  1 

Friday  *  behalf  of  the  plaintiffs, 

to  hear  Y°u  r  Hono r, 

VJrTU«!  do  t»i»«  “  “  *-1-°'“”'  “ 

MR-  .  wc 

t  ^  ,  is  matter  as  promptly  as 

iast  f  thi® 

,iuti°n 


let  s'®  3 


-  u  i.  a  1  I 


re*°‘ 


ssible 
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f  *'  the  <*.«. 

°clmony 

,re  substantial  ,  1,1  Mr-  Gall  • 

lar«  th.,. 

»cceBber  lat  to  tha  ••  >«i»,  shlppl„9  M  o( 

1J*C^OQ 

Atari.  standpoint ,  as  '  “  **  I,Mt  „  ,Ul  it,  fr„ 

or  critical  i 

resolution  of  thio  "Portance  to  obtain  a 

13  ”att«  before  the 

control  of  the  im  j-  ^an>es  are  beyond  the 

Cne  lmn>Gdiate  defendant 

Luntiti*.  *  ,  and  before  the  substantial 

quantities  of  thousand-unit 

nit  orders  are  out  there  in  the  field 
•hern  the  certain  confusion  Mr.  Gailo  testified  to  is  occurring 

so  we  would  wery  Ituch  like  to  here  this  nstter  resolved  „ 

promptly  as  possible. 

If  that  means  inconveniencing  the  Court  and  the 
Staff  as  well  as  my  office  and  the  client,  we  would  like  to 


do  so . 


THE 


COURT :  Mitt  Arboit,  can  you  h»v.  scene  her. 


Friday? 

will  have  to  call,  but  I  can  be  here. 
THE  REPORTER  ,  he  defendants  would  commit  not 

MR.  VITTUM:  few  days  until  we  can 

,i  ties  1 
v,ie  quanto. t* 

to  ship  the  sizable  hoXd  the  status  quo,  if  you 

^  s  of  ^ 

9et  the  matter  .  I  think,  for  th,  pl.intiff, 

•ill,  it  would  not  he  resolutxon. 

iT  J  n  ?»  •  »  tr  aii  K 


to  Press  as  *c  won't  sl 

"  MR .  AMP**50"’  ia.a 


Thanksgiving  Day,  your 

lip  on 

gripping  plans  there  are. 


"onor.  i  don  j 

t  4  ,t  Kn °w* 

4  Dust  don  c 


’*  haV<3  w,iUing  t0  9° 


Friday  also 


THE  COURT,  ,  1: 

k-  Mr‘  Gri«-  about  -  *”0tl,er  «••«».  wh 

•“ -  wh.t did It;;: 

THE  CLERK:  ^  ab»»tthat? 

y  Wl11  not  be  3t 

snew  attorney  substitute  '  9  M°nday'  Ther«  is 

Utln9  in  the  case. 


THE  COURT:  But 

THE  CLERK.  sta  t^  ^  ^  Nati°nal  ^  °“*  Up? 

Starti^  at  10:00  o'clock. 

THE  COURT;  Now  let  =  * 

let  me  ask  you  this  now:  How  much  more 


Ll  IU6  In  t  Q  ]C  ITi  S  of  Ho  ll  T*Q  {  n  1.  Vi  a  M  . 

s  this  case  going  to  require,  that 
12 '  w.ie  hearing  so  I  can  finish  hearing  the  evidence?  How 
®uch  more  time  is  there? 

MR.  ANDERSON:  Your  Honor,  I  would  estimate  we  probably 

Lid  ask  for  between  two  and  three  hours  to  finish.  Maybe 

.  T  am  short  but  I  will  try  to  finish 
^  &m  off-  I  don't  think 


I  am 


,ff.  I  don't  think  I  am  short  but  3 

...  I  wouldn’t  want  to- 


{  .  *  t  wouldn’t  wan.  ^ 

ia  less  than  that  but 

_  no  rebuttal,  Judge 


make  any  promi; 


MR.  V1TTUM: 


So 


THE  COURT:,  We 

ttle  30th  of  November 


a. 00  o'clock  on  Monday  morning 

a  meet  at 

v°‘/“ 

This  courtroom  will  bt 

t-  M  rfl  .  * 


U,  .  .  =  aauiPnlsnt  iAV  "’  thi3  Monday  morning. 

i6ave  all  this  ey  hearing  thiS 

£inisfl  ...  your  Honor. 

l°cked.  And  *re  °a  3yree*bla  ^  . 

tum*  That  15  i  migtit  jUSt  aSk  1 

MR.  VITTUM-  ^  1At.r.  Out 

MR.  a:3DERs°N*  •  wc  *fcart 

.  su<j*eS 

Seated,  I  WOUl  No.  We  are  gor-J  to 


t  here- 


us,  your  Honor- 


6bjeeted,  I  w°u 


xte* ' 


iesses  *" 


THE  C 


y  COtfR>1  * 
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start  Monday  M 
_  ^  And—n,  x 


|  to  begin  if  ia  W  1  **ad  set 

10l»»  o'clcc.  Bh 

,r'  °ri«  f  t.u  tha  Uwy.r>  Pla"  -  *>  1.  uu 

-  2-»°  Cclock.  . 

1  “iU  9ive  you  ,u 

o’clock  On  Monday  n  •  6  m°riUn9'  be9inning  at  9.00 

day  m°ming,  the  30th 

corning  Monday  and  until  -  ’  ^  ^  yOU  411 


Set  another  Ca, 


MR-  ANDERSON:  That  is  fin. 

£±ne,  your  Honor.  i 


*°rrY  £°r  thQ  people  that  have  to 


was  feeling 


travel  on  both  sides,  i  *now 


the-  “  «  lot  Of  them,  that’s  ali. 

MR.  VITTUM:  Your  Honor,  if  representatives  of  the 
defendants  are  in  Court,  could  we  perhaps  obtain  some  informa¬ 
tion  as  to  whether  they  can  forestall  shipment  — 

THE  COURT;  Now,  Mr.  Vittum,  you  have  asked  that  question 
twice.  Mr.  Anderson  said  he  can't  tell  you  that.  I  will  hear 

you  at  9:00  o'clock  Monday  and  that's  it,  now. 

. 

MR.  VITTUM:  Thank  you. 

THE  COURT:  I  Will  hear  you  at  9:00  o’clock  and  we  will 

(finish  hearing  the  evidence. 

I  out  some  agreement, 

If  in  the  meantime  you  can  work  out 

MR.  Vi  TTUM :  Thank  you,  >c  ^  0<ciocX  Monday  morning 

IJonor.  Jg^ji | 


THE  COURT: 

TUE  CLERK; 


Fine. 


“*  3tdnas  ‘djourntd. 

(Thereupon  an  adjourn., .nl  l>t,„ 

Monday,  November  30.  loo.  .. 


